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1. Personal data for Verification — 1/2

Notes on entering data

>

We draw your attention to the fact that when entering data in the following form you must provide truthful
information about your personal identity. You are obliged, in this context, to provide a real name rather
than an alias or name of the department. You are further obliged to provide a valid e-mail address with
the company domain and not to use any fictitious or private e-mail addresses. If you provide incorrect
information and/or address, we reserve the right to reject the offer or refuse to conclude the contract
with you. Furthermore, when creating a personal user account you are not allowed to create a company/
department account (e.g. as a login option for a department).

[ ] Ihave read and accept the notes on identification/entering data.

Before filling in the form or providing your personal data, you may consult our privacy policy regarding
the processing of personal data here.

In order to identify yourself when creating a personal user account and to verify your authorization to
use our platforms and services in the future, we ask you to enter your first and last name below.

First name* ] )
Please enter your first name here. Aliases

and department names are not allowed.

Surname* .
Please enter your family name here.

Aliases and department names are not

allowed.
E-mail adress* . . .
Please enter your valid business e-mail
address with the company domain. You
are responsible for ensuring e-mails to
the e-mail address provided can be re-
ceived and for taking note of the content/
correspondence. Fictitious or private e-
mail addresses are not permissible and
cannot be processed.

*Mandatory fields

[ ] Iassure that | have checked the information and confirm the correctness of the data, especially the
validity of the e-mail address provided.

[ ] Ihave read and accept the privacy policy.

The use of our platforms is subject to our terms of use for platforms, which can be found here.
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Personal data for Verification — 2/2

[ ] I'wantto create a personal user account. | have read the terms of use for platforms and accept their
content.

Place, Date, Signature of the Contract Partner Place, Date, Signature innovaphone
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2. Company Data for Verification

Contract data of your company

>

In order to set up a company account, we need your company’s contract/contact data or those of your
customer if you are acting on behalf of or as an authorized representative of the customer.

Before filling in the form or providing personal data of the responsible contact person or the person at
the company or your customer’s who authorized you to act on their behalf, we ask you to confirm that
you will pass on our privacy policy on the processing of personal data to the natural persons affected
by our data processing (e.g. management and employees who | name below as the responsible contact
persons and recipients of contractual correspondence).

[ ] 1 undertake to pass on the privacy policy to the natural persons affected by data processing by
innovaphone (e.g. management and employees who | name below as the responsible contact per-
sons and recipients of contractual or other necessary correspondence).

Company/Owner*
Please enter the full company
name here.

Street, house number (place of business)*
Please enter the official address.

Postcode, town (place of business)*
Please enter the official address.

Country*
Please enter the name of the

country where the company has

: its registered office.
*Mandatory fields

[ ] 1assure that | have verified the information and confirm the correctness of the data.

[ ] I'wanttocreate a company user account. | have read the terms of use for platforms and accept
their content.

Place, Date, Signature of the Contract Partner Place, Date, Signature innovaphone
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3. Contract on the innovaphone myApps Cloud Service (inclu-
ding data processing agreement)

between innovaphone AG
Umberto-Nobile-Str. 15
71063 Sindelfingen
- hereinafter referred to as ,innovaphone* -

and Client

Street and house number

Postcode, City

Country

A. Preamble

> You can conclude a contract for the innovaphone myApps Cloud Service (including data processing ag-
reement with us here.

The myApps Cloud Service Contract governs the provision of an innovaphone PBX and the correspon-
ding App platform in the cloud. In order to operate the innovaphone myApps communication platform, the
corresponding licenses must then be rented as part of a software rental contract.

Information on renting software can be found on our website. The rental fees are billed and settled by
means of innovaphone Service Credits (iISCs), which are managed in a customer account created for this
purpose on the innovaphone myApps platform. iSCs can be purchased from an authorized innovaphone
partner.

The myApps Cloud Service requires effective use of the myApps Cloud installation with a minimum
amount of iISCs to be consumed per month. You can find further information on this topic on our website.
Since we, as a cloud provider of the innovaphone myApps Cloud Service, may gain knowledge of perso-
nal data and we cannot guarantee that we will not have access to such data, data protection regulations
require us to conclude a data processing agreement as per Art. 28 (3) GDPR whenever a contract for the
myApps Cloud Service comes into effect.

To process the myApps Cloud Service Contract offers, we need your contract/contact data and those
of your customer if you are acting on behalf of or as an authorized representative of the customer. The
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wording of the agreement and our General Terms and Conditions will be shown to you before the offer is
submitted or the contract is concluded. You must make the legally required declarations by clicking on a
checkbox or a button.

Contracting Parties

> The myApps Cloud Service is aimed exclusively at commercial customers (entrepreneurs within the
meaning of Section 14 German Civil Code (BGB)). We offer the myApps Cloud Service to authorized
innovaphone partners and end customers. Therefore, before filling in the following form, please check ca-
refully when entering your company name whether you want to conclude a contract for yourself regarding
the use of the myApps Cloud Service or whether the contract is to be concluded on behalf of one of your
customers, i.e. with legal power of attorney. Please enter in the appropriate space below the name of the
company that is to become a contract partner of the innovaphone myApps Cloud Service.

B. Special notes for the myApps Cloud Service

1. The myApps Cloud Service by innovaphone

e is only available to customers who want to rent software products from innovaphone with a mi-
nimum amount of iSCs to be consumed per month as specified by innovaphone (rent in the
innovaphone cloud). If the amount of iSCs to be consumed falls below the minimum amount,
the myApps Cloud Service may be discontinued and, if necessary, the myApps Cloud Service
Contract may be terminated by innovaphone; in this case, the customer shall ensure in good time
that it will procure other storage space or storage capacities (e.g. on its own servers/on premise)
in order to continue using innovaphone software rental products.

e is designed in its basic configuration for up to 100 users per cloud installation, taking into account
normal operational use in an office environment. In principle, innovaphone products are also sui-
table for considerably larger installations with higher computing and storage capacities. For this
purpose, or in case of otherwise deviating customer-specific requirements (e.g. if the customer
needs higher computing and storage capacities), the customer shall inform innovaphone about
the requirements in due time, so that the capacities or resources can be provided. innovaphone
shall endeavor to check the requirements as soon as possible and shall inform the customer
whether and to what extent it can meet the customer’s requirements.

e« comprises a pre-configured cloud infrastructure; the software products required to operate the
myApps Cloud Service must be rented from innovaphone under a software rental contract. It
is not possible to operate purchased innovaphone software products in the Cloud Service. The
customer itself shall carry out the installation and deployment of the software rental products as
well as the connection of the customer’s hardware and software products or shall have it carried
out by an authorized innovaphone partner at its own cost.

e does not comprise any SIP trunks for calls to and from the public network; if required, the custo-
mer must take care of leasing a SIP trunk itself. A list of certified SIP providers can be obtained
from innovaphone.

¢ might not be available in all countries or access to the myApps Cloud Service might not be
6
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possible from all countries or from a specific location. The customer is responsible for securing and
maintaining an Internet connection at its location at its own expense.

2. For security reasons, access to the cloud platform is only possible via the

innovaphone cloud platform’s central Session Border Controller (SBC).

3. Using hardware or software products from other manufacturers (e.g. IP tele-
phones, gateways) may not be possible or only possible to a limited extent via

the myApps Cloud Service.

4. The customer itself is responsible for backing up the data stored in the cloud

in a suitable form.

By clicking the check box below, you confirm that you have read and understood our notes on the myApps
Cloud Service.

[ ] Iconfirm that | have read and understood the Special notes on the myApps Cloud Service.

C. Offer to conclude a contract for the myApps Cloud Service
1. Contracting Parties

The contracting parties are innovaphone AG (hereinafter referred to as “innovaphone”) and the custo-
mer, which is not a consumer within the meaning of Section 13 German Civil Code (BGB).

2. Subject of the contract

The subject of the contract is to use the myApps Cloud Service to operate the innovaphone PBX and my-
Apps communication platform in the cloud for an indefinite period of time. To this end, innovaphone shall
provide an IT infrastructure (esp. server hosting services) that allows innovaphone software rental pro-
ducts to use the innovaphone myApps communications platform functionalities with an annual availability
of 99.9 % (system uptime). Periods of planned downtimes (temporary block) for necessary maintenance
and service work, which are communicated to the customer, are to be deducted from this.

3. Software rental

A software rental contract must be concluded in order to rent innovaphone software products; the soft-
ware rental does not form part of the myApps Cloud Service, but is a prerequisite for using the myApps
Cloud Service.
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4. Payment and prices

No separate fee is charged for the myApps Cloud Service. The fee is deemed to have been settled upon
payment of the software rental price, which is calculated on the basis of the price list for rent in the cloud
and the selection of the rental items as well as the number of software rental products. The rental prices
for software licenses in the innovaphone cloud are stated in the price list valid at the time of configuration
(selection of (rental items); the prices are stated in iSC. iSCs can be purchased from certified innovapho-
ne partners and must be transferred to the customer account and are used to pay the rental amount due.

5. Minimum consumption

The minimum amount of iISCs to be consumed for renting software is 500 iSCs per month. If the amount
of iSCs to be consumed falls below the minimum amount, the myApps Cloud Service may be disconti-
nued and, if necessary, the myApps Cloud Service Contract may be terminated by innovaphone; in this
case, the customer shall ensure in good time that it will procure other storage space or storage capacities
(e.g. on its own servers/on premise) in order to continue using innovaphone software rental products.

6. General Terms and Conditions

The General Terms and Conditions of innovaphone shall apply, especially the Special Provisions for the
myApps Cloud Service, which state in particular the scope of services, the obligations of the contracting
parties and how to terminate the contract. The customer’s general terms and conditions do not form part
of the contract.

7. Provision of the contractual provisions

Upon acceptance of the contract offer, innovaphone shall provide the customer with these contractual
provisions, including the applicable General Terms and Conditions of innovaphone, by e-mail or, alterna-
tively, via the customer account

By clicking the check box below, you confirm that you have read and understood the contents of the
contract and the GTC and you can submit your offer to conclude a myApps Cloud Service Contract by
clicking the button.

[] [Iconfirm that | have taken note of and agree with the contents of the contractual provisions for the
contract for the cloud service in addition to the innovaphone General Terms and Conditions, espe-
cially the Special Provisions for the myApps Cloud Service (Part J.), and by clicking on the button
| submit to innovaphone AG the above offer to conclude a contract for the Cloud Service.

Place, date, signature of the contracting party Place, Date, Signature innovaphone
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D. Offer to conclude a data processing agreement as per Art. 28 (3) GDPR)

1. Contracting Parties

The contracting parties are innovaphone AG (hereinafter referred to as “innovaphone”) and the customer,
which is not a consumer within the meaning of Section 13 German Civil Code (BGB).

2. Subject of the contract

The subject of the contract is to regulate the rights and obligations of the controller (customer: contracting
party of the myApps Cloud Service Contract) and the processor (innovaphone) whenever personal data is
processed by innovaphone on behalf of the customer within the meaning of the applicable data privacy law
while providing the services under the myApps Cloud Service Contract. This agreement applies mutatis
mutandis to remote maintenance and (remote) reviews of automated procedures whenever it cannot be
guaranteed that no access to personal data might be obtained (e.g. in case of remote access).

3. General Terms and Conditions for Data Processing
The General Terms and Conditions of innovaphone (in particular Special Provisions for Data Processing)

and the annexes shall apply, which specify the legal grounds, subject-matter and duration of the processing,
the nature and purposes of the processing, the type of personal data and categories of data subjects.

4. Provision of the contractual provisions
Upon acceptance of the contract offer, innovaphone shall provide the customer with these contractual pro-

visions, including the applicable General Terms and Conditions of innovaphone, by e-mail or, alternatively,
via the customer account.

5. Condition precedent

The data processing agreement is subject to the condition precedent that a contract for the myApps Cloud
Service is concluded between the customer and innovaphone.

6. Previous contracts

This data processing agreement has an ex nunc effect and replaces any previous contracts between the
parties that might exist in respect of data processing.

By clicking the check box below, you confirm that you have read and understood the contents of the contract
and the GTC and you can submit your acceptance of the offer to conclude a data processing agreement by
clicking the button.
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] | confirm that | have taken note of and agree with the contents of the contractual provisions for the
data processing agreement in addition to the innovaphone General Terms and Conditions, espe-
cially the Special Provisions for Data Processing, and by clicking on the button | declare towards
innovaphone AG that | accept the offer to conclude a data processing agreement.

Place, date, signature of the contracting party Place, Date, Signature innovaphone
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4. Contract to provide a myApps Cloud platform

Name of Contract Partner*

Street, house number (business location)

Postcode, town (place of business)

Country (place of business)*

First and family name of the technically responsible person*

His personal company email address:*

Email Domain name of end customer*

Expected amount of cloud ports (users)

*Mandatory field

Place, date, signature of the contracting party Place, Date, Signature innovaphone
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innovaphone software products

5. Contract on renting innovaphone software products

between innovaphone AG
Umberto-Nobile-Str. 15
71063 Sindelfingen
- hereinafter referred to as ,innovaphone® -

and Client

Street and house number

Postcode, City

Country

A. Preamble

> This offer is aimed exclusively at commercial customers (entrepreneurs within the meaning of
Section 14 German Civil Code (BGB)).

You may rent software from us and may conclude a contract on renting software products for the opera-
tion of the innovaphone PBX and the use of the functionalities of the innovaphone communication plat-
form myApps (hereinafter referred to as “Software”) as per the currently valid price list and our General
Terms and Conditions, in particular the Special Provisions for Software Rental . You can select which
software products (“Licenses”) and which quantity you would like to order via the PBX configuration and/
or via the software selection (configuration changes) in the Devices app in the respective installation un-
der the menu item “Software Rental”. The iSCs necessary for this are charged accurately to the second
in accordance with the software products selected (“Licenses”) and are billed to your customer account.

Further information on renting software can be found in our software rental guidelines on our website.

Software rental products are offered to authorized innovaphone partners and end customers (en-
trepreneurs within the meaning of Section 14 German Civil Code (BGB)). Therefore, before filling
in the following form, please check carefully whether you want to conclude a contract on renting
software for yourself or whether the contract is to be concluded on behalf of one of your custo-
mers, i.e. with legal power of attorney.
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Please fill in the following form and accept our contract offer for software rental as well as our General Terms
and Conditions, especially the Special Provisions for Software Rental below. The contract text will be shown
to you before you accept our contract offer. The contract is accepted by clicking the button “legally binding
order/conclude contract”.

In our special notes below, we inform you about the requirements and limitations of renting software.

B. Special Notes

1. Operating a PBX with software rental products requires that the customer has a customer account
containing sufficient iSC for the software rental products and quantity (configuration of the PBX) as
selected and on the basis of the price list valid at that time. iSCs can be acquired via authorized
innovaphone partners who also provide the customer with an activation key which the customer can
use for software rental via its customer account.

2. If the customer does not have sufficient iSC credits to cover the quantity of selected software pro-
ducts required to operate the PBX configured by the customer, it is temporarily or permanently not
possible to use the software rental products or to operate the PBX with the selected functions.

3. ltis not possible to combine innovaphone rental software with purchased innovaphone software; the-
refore purchased software cannot be operated together with rental software in the same installation;
software that is bound to hardware (hardware licenses) is excluded from software rental.

4. The customer can choose to operate the software rental products in the PBX and myApps communi-
cation platform (1) on its own hardware (e.g. innovaphone gateways) or via third-party cloud services
or (2) via the innovaphone cloud using the myApps Cloud Service. The use of the myApps Cloud
Service is the subject of a separate contract and does not form part of the software rental contract.

5. The price of the software rental products are stated in the current price list for software rental pro-
ducts (rental objects) as amended at the time the rental objects are selected via the configuration of
the PBX or a change in configuration. Different prices apply for the different operating modes
1. on the customer’s servers (on-premise or on third-party cloud services) and
2. in the innovaphone cloud in connection with the contract for the myApps Cloud Service. If the

operating mode is changed during the rental period, the prices are adjusted to the price list valid
at the time the configuration was made or was changed. The respective number of iSCs required
(price per average month) is shown to the customer on the portal before the (new) configuration
is selected or confirmed.

6. Emergency calls cannot be made via IP Telephony if it is no longer possible or is temporarily impos-
sible to use the software because the iSCs have all been used. The customer must always ensure
that emergency calls can be made via other telephone networks.

[ ] The customer and/or its authorized representative or agent confirms that it has read and unders-
tands the Special Notes for software rental.

13
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C. Contract on renting innovaphone software products
The following contractual provisions apply between the parties:

1. The contracting parties are innovaphone AG (hereinafter referred to as “innovaphone”) and the cus-
tomer, which is not a consumer within the meaning of Section 13 German Civil Code (BGB).

2. The subject matter of the contract is the customer’s paid right to use the software or software rental
products (rental items) to operate the innovaphone PBX and to use the functionalities of the inno-
vaphone communication platform myApps, which is unlimited in time. The respective valid licensing
guidelines, in which the rental items are described, can be accessed on the innovaphone website.
The operating mode (hardware on the customer-side or in conjunction with the myApps Cloud Ser-
vice) is determined by the customer itself. Use of the innovaphone myApps Cloud Service is not the
subject matter of this contract.

3. By displaying the proposal for concluding a contract for renting software products, innovaphone
makes a legally binding offer. The contract is concluded when the customer clicks on the respective
button (contract acceptance declaration).

4. The customer determines its choice of rental items and the quantity via the PBX configuration and/or
by selecting the software rental products (listed as “Licenses”) in the Devices app of the respective
installation in the “Software rental” menu item. In this respect, the customer may make configuration
changes at its own discretion. To do this, the customer must click on the “Select” button in its custo-
mer account to select which and how many (quantity) software products are required.

The prices (fees for the rental items) for the individual software rental products (rental items) are
stated in the innovaphone price list; different prices apply depending on the operating mode (on-
premise / cloud service from third-party providers or innovaphone cloud), which are shown in the
price list. The prices are based on the price list that is valid at the time the rental items are selec-
ted; the prices are stated in iSCs. iSCs can be purchased from authorized innovaphone partners.
If the operating mode is changed during the rental period, the prices are adjusted to the price list
valid at the time the configuration was made or was changed. The respective number of iSCs re-
quired (price per average month) is shown to the customer on the portal before the (new) configu-
ration is selected or after it has been newly configured.

5. The rental rate is billed per second. The required number of iSCs per rental item is displayed to the
customer on the platform before the rental items are selected and must be accepted by the customer
by clicking on the respective button.

6. The General Terms and Conditions of innovaphone shall apply, especially the Special Provisions for
Software Rental, which state in particular the scope of services, the obligations of the contracting
parties and how to terminate the contract. The customer’s general terms and conditions do not form
part of the contract.

7. innovaphone shall provide the customer with all key contractual provisions, including the applicable
General Terms and Conditions of innovaphone, by e-mail or, alternatively, via the customer account.

By clicking the check box below, you confirm that you have read and understood the contents of the
contract and the GTC and you accept the offer to conclude a contract on renting software by clicking the
button.
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[ ] Iconfirm that | have taken note of and agree with the contents of the contractual provisions for
the contract on renting software in addition to the innovaphone General Terms and Conditions,
especially the Special Provisions for Software Rental, and by clicking on the button | submit to
innovaphone AG that | accept the above offer to conclude a contract on renting software and/or

software products.

Place, date, signature of the contracting party Place, Date, Signature innovaphone
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General Terms and Conditions of innovaphone AG

>

These General Terms and Conditions of innovaphone AG (hereinafter “innovaphone”) are structured as follows:

A. General Provisions . . . . . . . . . e 16
B. Special Provisions for Purchasing Hardware. . . . . . . . .. . . ... ... 18
C. Special Provisions regarding Express Warranty for Hardware Products (EU/EEA) . . . . . . ... ... .. 21
D. Special Provisions for Purchasing innovaphone Software . . . . . . .. ... .. ... .. ... ....... 23
E. Special Provisions for Purchasing Software Service Credits (SSC). . . . . . . . ... ... ... ... ... 25
F. Special Provisions for Purchasing innovaphone Service Credits (iSC) . . . . . ... ... ... ... .... 26
G. Special Provisions for Granting Free Use of Software (Trial/Test and Beta Software Versions) . . .. .. 28
H. Special Provisions for Hardware Rental . . . . . . . .. .. . . ... .. ... 29
I. Special Provisions for Software Rental . . . . . . . ... . ... ... ... ... ... ... 33
J. Special Provisions for the myApps Cloud Service. . . . . . . . . . .. . . . . . . ... ... 37

Special Provisions for Data Processing as per Article 28 GDPR. . . . . . . . . ... ... ... ... ..., 41

Annex to Special Provisions for Data Processing as per Article 28 GDPR . . . . . . . ... ... ... ... 42

The General Terms and Conditions (hereinafter GTC) of innovaphone AG are divided into the general pro-

visions (A.) and several special provisions (B et seq.)

A. General Provisions

1.1.

1.2.

1.3.

1.4.

Scope of Application and Subject Matter of the Contract

By placing an order or awarding a contract, the customer ack-
nowledges the GTC of innovaphone. In its order acceptance, in-
novaphone explicitly states that the GTC, which are available on
the innovaphone website (www.innovaphone.com), shall apply.
The GTC also apply to all future legal transactions and/or con-
tracts concluded with the customer.

The customer’s rights and obligations arise, in the following or-
der, first of all from the customer’s order as accepted by inno-
vaphone in its order acceptance, the arrangements made in the
respective service and/or product specifications and price lists,
the General and Special Provisions of the GTC. The provisions
in the general section of the GTC apply to all legal transactions
with the customer. The sections of the Special Provisions stipula-
te special conditions specific to services or products. If sections
in the respective Special Provisions deviate from the sections
in the General Provisions, the provisions of the respective Spe-
cial Provisions take precedence. The provisions in service and/
or product specifications and price lists take precedence over
any existing contradicting regulations which are laid out in the
General Terms and Conditions. Agreements made between the
parties that deviate from the General Terms and Conditions shall
be deemed individual agreements and shall take precedence
over the provisions of the General and Special Provisions.

The customer’s general terms and conditions do not form part of
the contractual agreement between the contracting parties un-
less otherwise confirmed in writing by innovaphone.

Oral commitments and side agreements require written confir-
mation by innovaphone.

Contracting Parties
The contracting parties are innovaphone AG (hereinafter refer-

red to as “innovaphone”) and the customer, which is not a consu-
mer within the meaning of Section 13 German Civil Code (BGB).

16

3.1.

3.2.

3.3.

3.4.

3.5.

3.6.

Offer and Conclusion of Contracts

An invitation to customers to purchase products and services
is directed exclusively at companies (Section 14 German Civil
Code (BGB), not at consumers within the meaning of Section
13 German Civil Code (BGB). Within the meaning of Section 14
German Civil Code (BGB), an entrepreneur is any natural or le-
gal person or partnership with legal capacity who, in concluding
a legal transaction, is acting within the scope of their business or
activity as a self-employed professional. This includes, in parti-
cular, public authorities, institutions, schools and foundations. It
is expressly forbidden to conclude contracts with consumers wit-
hin the meaning of Section 13 of the German Civil Code (BGB),
i.e. with natural persons who conclude a legal transaction for
purposes that are neither predominately for their commercial nor
their self-employed activity.

innovaphone’s offer of services and products only represents an
invitation to the customer to submit an offer to innovaphone to
purchase products, i.e. an invitation to place an order (invitatio
ad offerendum). This also applies to products which are presen-
ted on innovaphone’s website and which can be ordered online,
unless innovaphone explicitly declares in its presentation on the
website that it is a legally binding offer which the customer has to
accept for the (online) contract to be concluded.

When placing an order via an innovaphone website, the custo-
mer makes legal declarations electronically by clicking on the
respective button. By clicking the respective button, the custo-
mer makes an offer to conclude a contract, i.e. declares its ac-
ceptance of an offer.

innovaphone is entitled to reject the customer’s order (offer to
conclude a contract) without stating a reason.

When ordering via a website, the customer receives a confirma-
tion that the order has been received by e-mail and in the case
of online contracts or when concluding contracts in electronic
business transactions, the customer receives an e-mail with the
respective contract content and innovaphone’s GTC for informa-
tional purposes. Email confirmations from innovaphone that the
order has been received do not constitute an acceptance of con-
tract, they simply summarize the customer’s order.

In principle, a confirmation that the order has been received does
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not constitute an acceptance of an offer to conclude a contract,
unless innovaphone explicitly states in the order confirmation
that it confirms the conclusion of said contract.

The contract is concluded upon receipt of innovaphone’s order
acceptance (acceptance of the contract offer), at the latest when
innovaphone provides the service and/or delivers the products.

Fees and General Payment Terms

Fees and incidental costs are stated in euro as net prices.
Prices are stated in euro and ex warehouse (Sindelfingen, Ger-
many) plus packaging, statutory value added tax, and in the case
of export deliveries, customs duties and fees and other public
charges.

The respective prices are stated in the price list valid at the time
of the order.

In case of sales shipment, when the seller ships the goods at the
request of the buyer, the buyer bears the transportation costs ex
warehouse. The transportation costs do not include insurance
costs for the transportation. Should the customer wish to have
transportation insurance, he must take out such insurance him-
self. The costs incurred for the shipment are charged as a flat fee
as per innovaphone’s current price list or are invoiced to the cus-
tomer in the amount actually incurred. Any customs duties, fees,
taxes and other public charges shall be borne by the customer.
The customer is obliged to pay in advance; deliveries by
innovaphone are only carried out against payment in advan-
ce, i.e. only after the customer has paid the fees including
transport and other incidental costs, if applicable.

The amount stated in the order acceptance or in an invoice must
be transferred to the account indicated by innovaphone within 10
[ten] calendar days upon receipt.

Bills of exchange and cheques are only accepted subject to the
condition that said cheque or bill of exchange is honored. If bills
of exchange or cheques are protested, the costs shall be borne
by the customer.

In case of default, innovaphone is entitled, without further war-
ning, to claim interest on arrears as per Section 288 (2) German
Civil Code (BGB) for the period from the date when the products
were dispatched. The right to claim further damages resulting
from said default remains unaffected therefrom.

If the customer is in arrears with the payment of several claims,
innovaphone is entitled, notwithstanding contrary repayment
provisions made by the customer, to off-set payments by the
customer against its older debts first. If costs and interests have
already been incurred due to the delay, innovaphone shall be
entitled to credit the payment first against the costs, then against
the interests and finally against the principal invoice amount.
Furthermore, any default of payment by the customer shall re-
sult in all payment claims of innovaphone that result from the
business relationship with the customer, for which innovaphone
accepted bills for collection or agreed to payment by instalments,
falling due immediately.

The customer is only entitled to a right to offset insofar as the
customer’s claims are legally established or undisputed.

The customer is only entitled to assert a right of retention on the
grounds of counterclaims arising from and in connection with an
order or a contract between the contracting parties.

Delivery/Partial Delivery

Place of performance for the obligations of both parties is the
registered office of innovaphone (Sindelfingen, Germany).

The delivery of services and products (physical goods) is exw,
i.e. ex works Sindelfingen (place of delivery). If, notwithstand-
ing the above, the parties agree on a sale involving carriage of
goods, the place of performance remains the registered office of
innovaphone (Sindelfingen). A sale involving carriage of goods
is deemed to exist in particular if the customer wishes the goods
to be shipped, e.g. by selecting the option of the sale involving
carriage of goods by indicating the respective article number for
the shipment.

Deliveries require that the customer has met its obligations in a
timely and proper manner, in particular that the amount stated in
the order acceptance or in the invoice has been received if the
customer was obliged to pay in advance.

Agreed delivery dates are deemed to have been met when the
services and/or the contractual product are made available at the
Sindelfingen warehouse on the agreed delivery date or — in the
case of sales shipment — when the seller ships the goods at the
request of the buyer, and the goods have been delivered to the
forwarding agent, the carrier or the person otherwise designated
to carry out the shipment.
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5. 5.

5.6.

6. 1.

6. 2.

6. 3.

6. 4.

innovaphone reserves the right to make minor amendments
and changes to the order regarding the services and products
offered by innovaphone even after the acceptance of the custo-
mer’s offer, provided that no fundamental changes are involved,
the contractual purpose is only insignificantly restricted and the
deviation is deemed reasonable for the customer. An immateri-
al impact is to be assumed if the technical performance and/or
the agreed functional capability of the contractual product and/
or — if a specific design has been agreed — the external appea-
rance of the contractual product is not significantly impaired.
Furthermore, amendments and changes to the order only be-
come part of the contract if they are confirmed by the customer.
innovaphone is entitled to deliver partial services, if partial de-
livery is possible and is deemed reasonable for the customer.

Delivery Dates, Force Majeure

Delivery and performance dates that are stated in the order ac-
ceptance are only binding if innovaphone has explicitly stated
in writing that they are binding and on the proviso that the cus-
tomer has met its obligations properly, especially regarding the
customer’s punctual advance payment obligation. If a delivery
date is not specified or if such delivery date is expressly not
identified as a binding delivery date, this means that it is cur-
rently not possible to reliably state a delivery date (for instance,
when the upstream supplier has not specified a delivery date).
If a delivery date is not communicated within 8 weeks of receipt
of the order acceptance, both parties are entitled to withdraw
from the relevant (individual) contract for the undeliverable
item(s) (contractual right of rescission). The assertion of claims
against innovaphone, especially the assertion of claims for da-
mages, is excluded in this respect.

Delivery dates may be postponed to a reasonable extentin case
of unforeseen circumstances and delivery difficulties which are
not innovaphone’s fault, irrespective of whether they occur at
innovaphone or at a manufacturer or upstream supplier, such
circumstances include force majeure, governmental measures,
non-granting of official permits, labor disputes (strike, lockout),
sabotage, shortage of raw materials. innovaphone shall imme-
diately inform the customer about the occurrence of such cir-
cumstances and agree on a new delivery date. If the aforemen-
tioned circumstances lead to the delivery date being postponed
by more than twelve [12] weeks, both contracting parties are
entitled to withdraw from the contract with regard to the affected
scope of performance (contractual right of rescission). The as-
sertion of claims against innovaphone, especially the assertion
of claims for damages, is excluded.

Subsequent changes to agreed delivery dates is only possib-
le with innovaphone’s consent. The consent must be given in
writing.

If the shipment of goods that are ready for dispatch is delayed
for reasons for which innovaphone is not responsible, the pro-
ducts may be put into storage at the customer’s cost and risk. In
doing so, innovaphone is entitled to charge at least 0.5% of the
order value of the invoice amount, unless it can be proven that
the damage incurred is considerably lower or does not exist.
innovaphone is entitled to this claim as from the first month after
notification of the products being ready for dispatch.

Transfer of Risk, Dispatch and Requirement to Make a
Complaint in Respect of a Defect Inmediately on Receipt
of the Goods

The risk of accidental loss shall pass to the customer at the
time the services and/or products (physical goods) are made
available for collection at the warehouse (Sindelfingen, Germa-
ny); in the case of a sales shipment, the risk shall pass to the
customer upon handover to the forwarding agent, the carrier
or the person otherwise designated to carry out the shipment.
innovaphone shall inform the customer that the goods are rea-
dy for collection.

The customer is responsible for the transportation of services
and/or products (physical goods) that are ready for collection to
the place of delivery requested by the customer. If the customer
commissions innovaphone to ship the goods, the customer has
to pay the costs for packaging and shipping.

The customer is responsible for checking and carrying out any
export and import formalities and the costs incurred (e.g. cus-
toms duties). The customer is also responsible for concluding
any transport and insurance contracts.

The customer must ensure that the delivery is received at the
agreed time and at the desired destination.

The customer must check immediately after receipt of the de-
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10.

10. 1.

10. 2.

10. 3.

10. 4.

1.

1.1

livery whether it is in compliance with the order acceptance re-
garding the quantity/number and type of the products (physical
goods) and whether there are any visible transport damages to
the packaging or other visible defects. Any such damage must be
documented in writing by the customer on the receipt or the con-
signment note directly upon receipt of the goods. The inspection
of products to be installed must be carried out before installation.
The goods shall be deemed to have been accepted if no no-
tice of apparent defects is given within a period of 3 [three]
calendar days after receipt of the services and/or products
(physical goods). Notice of any hidden defects is to be given
immediately after such hidden defects have been noticed;
otherwise the notice shall be considered delayed.

Default of Delivery

If innovaphone defaults on a delivery, the customer is entitled to
withdraw from the contract completely or partially after a reaso-
nable grace period set by the customer in writing has expired.
Such grace period for innovaphone shall be at least four weeks.
If a reasonable period of grace granted in writing expires to no
avail, the customer shall be entitled (if it has suffered damages
due to the delay) to claim a contractual penalty of 0.5% for each
completed week of delay, but no more than 5% of the amount
as stated in the invoice or order acceptance (order value) of the
goods and services affected by the delay. The contractual penal-
ty does not apply if innovaphone is not responsible for the de-
lay in performance. Further claims for damages due to delayed
delivery are excluded - under consideration of the limitation of
liability in section 10.

Liability for Cancellation and Non-Acceptance of Services
by the Customer

If the customer cancels an order confirmed by innovaphone, in
whole or in part, or declares in any other way that it does not
want to adhere to the contract without being entitled to do so,
or refuses to accept ordered products and/or other services, in
whole or in part, without justification despite a period of grace of
10 [ten] calendar days, innovaphone is entitled to withdraw from
the contract, in whole or in part, and the customer has to pay
damages. Further rights remain unaffected.

Liability/Exclusion of Liability

If the respective contract or the special provisions of the GTC
do not explicitly state otherwise, any liability by innovaphone, its
representatives and vicarious agents is limited to intentional or
grossly negligent breaches of duty.

Exclusions of liability shall not apply in the event of a breach of
material contractual obligations and for claims arising from the
German Product Liability Act (ProdHaftG). In this case, innova-
phone is already liable in case of ordinary negligence, but in this
case the liability for compensation is limited to foreseeable da-
mage.

Liability for indirect consequential damages is excluded. This
also applies to contract-typical consequential damages.

Claims from injury to life, limb or health are excluded from all
exclusions and limitations of liability.

Amendments to the GTC

innovaphone is entitled to amend the GTC with a reasonable pe-
riod of notice of at least four [4] weeks provided that the material
provisions of the respective contractual relationship are not af-
fected and this is necessary to adapt to developments that were
not foreseeable at the time the contract was entered into and the
non-consideration of which would notably disturb the balance of
the contractual relationship. Material provisions are, in particular,
those concerning the type and scope of the contractually agreed
services and the contract term, including the termination provi-
sions.

The customer shall be informed of any amendments by letter,
e-mail or fax. If the customer does not object to amendments
within four [4] weeks of receiving the notification of amendment
or change, the announced amendments or changes shall beco-
me valid. If the customer objects in a timely manner, the previous
conditions shall continue to apply. innovaphone shall inform the
customer accordingly in the notification.
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12.

12.1.

12. 2.

13.

13.1.

13. 2.

13.3.

14.

15.

Import/Export Compliance

Services provided and/or products and the technical expertise
delivered by innovaphone are intended for use in the delivery
country agreed with the customer and are intended to stay the-
re. Re-export of Products, either individually or integrated into a
system, may be subject to official permits for the customer and
is subject to the regulations on foreign trade by the Federal Re-
public of Germany or the delivery country agreed upon with the
customer. The customer shall enquire about these regulations
himself. Information about the German regulations is available
from the Bundesamt fiir Wirtschaft, 65760 Eschborn/Ts 1, whe-
reas information about the US regulations is available from the
US-Department of Commerce, Office of Export Administration,
Washington, D.C. 20230. Irrespective of whether the customer
states the final place of destination for the delivered products,
the customer himself is responsible for obtaining any approvals
required from the respective competent foreign trade authorities
before exporting such products.

Any delivery of products to third parties by the customer, with or
without innovaphone’s knowledge, requires transfer of the ex-
port permit conditions at the same time. The customer is liable
for proper observance of these conditions vis-a-vis innovaphone.

Applicable Law, Place of Jurisdiction and Side Agreements

All legal relationships arising from this contract and the Gene-
ral Terms and Conditions as well as the preparation and perfor-
mance of the contract are subject to the law of the Federal Repu-
blic of Germany, excluding the UN Convention on Contracts for
the International Sale of Goods (CISG).

The place of jurisdiction for any legal disputes arising from and
in connection with contracts between the parties and these GTC
is Stuttgart (Germany). innovaphone is also entitled to take legal
action at the customer’s registered office.

Side agreements, amendments or supplements of contracts
require the signature of both parties or their authorised legal
representatives to be effective. The same applies to any mo-
dification of this written form requirement. This shall not affect
amendments to the GTC pursuant to item 11. The parties accept
signatures on side agreements, amendments or supplements of
contracts transmitted via e-mail or facsimile as binding.

Contract Language; German Language Prevails

These GTC were written in German. If the GTC are translated
into other languages and provided to the customer, the German
version shall prevail if there are any discrepancies between the
different language versions.

Partial Invalidity/Severability Clause

If individual provisions in these GTC are or become invalid, void
or unenforceable, the validity of the remaining provisions in the-
se GTC shall remain unaffected. The parties agree that in such
a case, the provision shall apply that is closest to expressing the
intended economic purpose of the invalid, void or unenforceable
provision. The above provision shall also apply mutatis mutandis
if these GTC should fail to cover a specific aspect.

B. Special Provisions for Purchasing Hardware

2.1.

2.2.

Contracting Parties

The contracting parties are innovaphone AG (hereinafter refer-
red to as “innovaphone”) and the customer, which is not a consu-
mer within the meaning of Section 13 German Civil Code (BGB).

Subject Matter of the Agreement

In addition to the general provisions of innovaphone’s General
Terms and Conditions, these Special Provisions regulate the
special provisions for the sale of hardware to the customer.

In case of contradictions, these Special Provisions take prece-
dence over the general provisions in innovaphone’s General
Terms and Conditions.
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The customer’s general terms and conditions do not form part of
the contractual agreement between the contracting parties un-
less otherwise confirmed in writing by innovaphone.

Unless otherwise confirmed to the customer in writing, innova-
phone does not assume any special express warranty for certain
hardware characteristics pursuant to Section 443 German Civil
Code (BGB) beyond the statutory warranty for defects. The Spe-
cial Provisions regarding Express Warranty for Hardware Pro-
ducts shall apply if the parties conclude a contract concerning an
express warranty against payment.

Scope of Service and Delivery

Installation, deployment and configuration of the hardware
is not included in the hardware purchase agreement.

The scope of service and delivery of the hardware is specified in
the pertinent product specifications and, if applicable, in the ma-
nual and/or installation instructions, the CE datasheet and short
user guides and/or assembly instructions in the manufacturer’s
language (German and English). The most recent documents
are delivered with the hardware or are available on the innova-
phone website.

In the event that the hardware delivery includes software that is
absolutely essential to operating the hardware (e.g. operating
software or firmware/configuration software), the customer re-
ceives a right of use for that software under the hardware pur-
chase that refers only to that specific unit. innovaphone software
products are subject to the Special Provisions for Purchasing
Software.

The customer must obtain the innovaphone software products or
software licenses required to effectively apply or use and opera-
te the hardware at its own expense. If the hardware is resold, the
customer shall inform the purchaser thereof.

Customer Obligations and Duties

The customer is obliged to inspect the external condition of the
hardware without undue delay after receipt and shall inform in-
novaphone of any defects in writing without undue delay. Defects
that are identified in retrospect must also be reported in writing
without undue delay after being detected (obligation to inspect
and report defects pursuant to Section 377 German Commercial
Code (HGB)). Notice of defects must be made in writing, but
does not require a signature.

The customer is responsible for setting up, installing, deploying
and, if required, configuring the hardware.

The customer shall make available at its own cost all the tech-
nical requirements for setting up, installing and deploying the
hardware, such as for instance the telephone, network and inter-
net connections, as well as the required system equipment and
environment.

The customer may only use resources and accessories for ope-
rating the hardware that were specified by innovaphone in the
product specifications, otherwise the operability of the hardware
cannot be guaranteed.

If the contractual products are resold, the customer shall inform
the purchaser of the aforementioned obligations.

Retention of Title

All the hardware delivered by innovaphone (hereinafter referred
to as “Goods”) remains the property of innovaphone until all futu-
re or conditional, primary or ancillary claims under the business
relationship with the customer have been paid. At the customer’s
request, innovaphone shall release a part of its security interest
if and to the extent that the value of all innovaphone’s security
interests exceeds the value of the secured claims by more than
20%.

The customer is entitled to resell the Goods in the ordinary
course of business, provided the customer retains the title to the
Goods. The customer hereby assigns all the claims and ancillary
claims arising from the resale of the hardware to innovaphone in
full. The assigned claims serve to secure innovaphone’s claims
as per item 5.1. The customer is entitled to collect the assigned
claims. innovaphone may revoke the customer’s rights under
this item if the ordering party fails to fulfil its payment obligations
to innovaphone as agreed, defaults on its payments or if the cus-
tomer’s financial situation is materially impaired or threatened to
be impaired. The customer is not entitled to conduct any other
type of legal act in this respect. The customer must inform in-
novaphone of seizures or other impairments of rights in writing
without undue delay. The customer shall bear all costs incurred
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5.3.

5. 4.

6.1

6.1.1

6.1.2

6.1.3

6.1.10

6.1.11

in reversing the third-party access and to retrieve the Goods to
the extent that such costs cannot be collected from third parties.
If third parties take hold of the hardware, the customer shall im-
mediately notify such third party that these are the property of
innovaphone and inform innovaphone thereof immediately. If
the software is sold to a third party, the customer is responsible
for ensuring that the purchaser observes innovaphone’s rights.
innovaphone may request the customer to immediately inform
innovaphone in writing to whom the goods owned by innovapho-
ne was sold and what claims the customer has on the grounds
of such resale.

In the event of a breach of duty on the part of the customer,
in particular payment default, innovaphone is, following unsuc-
cessful expiry of a reasonable grace period set by innovaphone
for the customer to remedy such breach, entitled to rescind the
contract and to retrieve the Goods; in this case the customer is
obliged to hand over the Goods.

Liability for Defects

Defects in Quality (New Goods)/Limitation Period

If the hardware is defective, the customer is entitled to claim sub-
sequent performance. In this context, the customer is entitled
to either have the defect remedied (repair) or to a replacement
delivery, whichever innovaphone prefers.

Place of subsequent performance is the innovaphone warehou-
se in Sindelfingen.

The customer shall grant innovaphone remote access and shall
permit innovaphone to carry out an automatic configuration, in-
cluding a firmware update, to the extent that such measures are
technically feasible and required for repairing the defect.

If the customer has the corresponding authorization rights, the
customer may report defects in the so-called RMA procedure
(Return Material Authorization) If the customer does not have the
corresponding authorization rights, the customer must contact
an authorized innovaphone partner.

The customer shall bear the cost for sending the Goods, like
for instance packaging and transport costs, to the place of per-
formance (Sindelfingen warehouse) in order to carry out the sub-
sequent performance.

The cost required for remedying the defect shall be borne by
innovaphone, including in particular cost of labor and materials,
including the packaging and transport costs required to return
the hardware to the customer.

In the event that innovaphone delivers a replacement unit to the
customer in the scope of subsequent performance that comes
with hardware-related software licenses (e.g. gateways), the
corresponding software license shall only be valid for the repla-
cement unit. The customer can track the change of unit in the
respective portal (e.g. my.innovaphone). It is no longer permitted
to use the software and the old unit.

If the customer has set innovaphone a reasonable time limit for
subsequent performance and innovaphone refuses subsequent
performance or if the subsequent performance fails, the custo-
mer has the right to demand either that the contract is rescinded
or the fee is reduced (reduction of the agreed fee). Subsequent
fulfilment is not considered to have failed definitely after the se-
cond unsuccessful attempt to rectify the defect, rather there is no
limitation as to the number of attempts innovaphone may under-
take to meet its obligations during the period set by the customer,
as far as this is reasonable for the customer.

If there is an insignificant deviation from the contractually agreed
quality of the hardware which does not restrict the functionali-
ty, or if the usability of the hardware is only impaired to an in-
significant degree and this was not explicitly provided for in the
contract, the customer may only demand the fee to be reduced
(reduction of the agreed fee).

The liability for quality defects does not apply to defects cau-
sed after the passing of risk by improper handling or use by the
customer or another person after receipt of the purchased item
(e.g. when using unsuitable power sources that lead to excess
voltage or excessive exposure of the hardware to heat at the pla-
ce where it is positioned), unless the customer can prove when
reporting the defect that it did not cause the defect. This shall
not apply if innovaphone fraudulently concealed the defect. The
rights regarding defects further do not apply in case of common
or usual age or use-related wear and tear and defects due to
external influences like fire, lightning or explosion.

The liability for defects in quality does not apply to defects
that the customer does not notify innovaphone of in good
time after receipt of the goods or, in case a defect is detec-
ted later, does not notify innovaphone in writing immedia-
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6.1.12

6.1.13

6.2

6.3
6.3.1

6.3.2

6.3.3

7.1.

7.2.

tely after detecting the defect (Section 377 German Com-
mercial Code (HGB)). This shall not apply if innovaphone
fraudulently concealed the defect.

Claims for fulfilment, withdrawal or reduction of the agreed fee
due to defects in quality become statute-barred 12 months af-
ter the statutory limitation period begins. This period shall not
apply where longer periods are prescribed by law, in the event
of fraudulent conduct concealing a defect or failure to comply
with an express warranty regarding quality characteristics (§ 443
German Civil Code (BGB)). This limitation also does not apply to
claims for damages that are based on innovaphone’s violation of
claims for subsequent performance in case of defects. Claims for
damages based on refused subsequent performance may only
be asserted within the statutory period of limitation if the claim
for subsequent performance has been asserted by the customer
within the shortened period for claims for defects in quality.

If innovaphone has provided services to search for a defect after
having received notification of a defect in quality and there is no
defect in quality and if the customer could have recognised this,
then the customer shall bear the costs incurred. The calculation
of costs is based on innovaphone’s fee rates that apply at the
time the service was provided.

Defects in Quality (Used Hardware)

innovaphone does not assume any implied warranty for the con-
dition and usability or defects in case of used hardware purcha-
ses. The warranty exclusion shall also cover claims for damages
and contract rescission due to hardware defects. The warranty
exclusion further applies to ordinary negligence unless innova-
phone violates a material contractual obligation, the fulfilment of
which is essential to implementing the contract, the violation of
which endangers reaching the purpose of the contract and on
the observance of which the customer may regularly rely. Such
liability is, in the case of property and economic damage, limi-
ted to the foreseeable damage typical of such type of contract.
This also applies to loss of earnings or savings. The warranty
exclusion does not apply to damages from injuries to life, limb or
health culpably caused by innovaphone, its legal representatives
or vicarious agents, or to liability under the German Product Lia-
bility Act (ProdHaftG).

Defects in Title/Limitation Period

In the event that the rights of third parties are infringed in connec-
tion with hardware sales to the customer and the holders of such
rights assert claims vis-a-vis the customer, the customer shall
inform innovaphone thereof in writing without undue delay after
receiving such claim. innovaphone shall either obtain the right
to use the service on behalf of the customer at innovaphone’s
own cost or design the service in such a way that it does not in-
fringe on third-party rights or take back the service at the invoice
price less reasonable compensation for the use of the service,
whichever innovaphone prefers. The third option shall only be
available if innovaphone cannot remedy the infringement at a
reasonable cost in any other way or if it cannot be expected to
take other remedial action. innovaphone shall be released from
these obligations if the customer fails to coordinate its defence
against such third-party claims with innovaphone.

innovaphone shall inform the customer without undue delay if
any claims are asserted vis-a-vis innovaphone due to infringe-
ment of third-party rights with respect to the use of the hardware.
Any claims by the customer caused by a defect in title are sub-
ject to a period of limitation of 12 months from the beginning of
the statutory limitation period.

Liability
innovaphone shall always be liable for

a. damages caused intentionally or by gross negligence by in-
novaphone, its legal representatives or vicarious agents,

b. claims under the German Product Liability Act (ProdHaftG),
and

c. damages on the grounds of injury to life, limb or health cau-
sed by innovaphone, its legal representatives or vicarious
agents.

innovaphone shall not be liable in case of ordinary negligence,
unless innovaphone violated a material contractual obligation,
the fulfilment of which is essential to implementing the contract,
the violation of which endangers reaching the purpose of the
contract and on the observance of which the customer may re-
gularly rely. Such liability is, in the case of property and economic
damage, limited to the foreseeable damage typical of such type
of contract. This also applies to loss of earnings or savings.
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7.3.

7.4.

7.5.

8. 1.

8. 2.

8.3.

10.

1.

innovaphone is only liable for paying damages under an express
warranty if this is specified in the express warranty. In the event
of ordinary negligence, this liability is subject to the restrictions
set out in item 7.2.

In the event that data is lost, innovaphone shall only be liable
for those expenses that are required to restore the data on the
basis that the customer performed proper backups. In the case
of ordinary negligence on the part of innovaphone, this liability
shall only apply if the customer carried out a proper data backup
immediately before the measure leading to the data loss was
implemented.

ltems 7.1. to 7.4. apply mutatis mutandis to customer claims
vis-a-vis innovaphone for reimbursement of expenses and other
liability claims.

Force Majeure

innovaphone is not liable for events of force majeure, which con-
siderably complicate innovaphone’s contractual performance,
temporarily hinder the proper execution of the contract or make
it impossible. All circumstances independent of the will and influ-
ence of the contracting parties, such as natural disasters, decisi-
ons by authorities, military conflicts, strike, lockout and other la-
bor unrest, confiscation, embargo or other circumstances which
are unforeseeable, serious or are not the fault of the contracting
parties and which occur after the conclusion of the purchase
contract, shall be deemed to be force majeure.

If a force majeure event prevents the parties from fulfilling their
contractual obligations, this shall not be deemed a breach of
contract, and the periods stipulated in or pursuant to the contract
shall be reasonably extended in accordance with the duration
of the event. The same applies if innovaphone requires prior in-
put by third parties and such prior input is delayed due to force
majeure.

The party affected by the force majeure event shall immediately
notify the other party in writing at the beginning and end of the
event, respectively.

Import/Export Compliance

The customer shall be responsible for observing the import and
export regulations applicable to deliveries or services, in particu-
lar those of the United States of America. In the case of cross-
border delivery or service, the customer shall bear any customs
duties, fees and other charges incurred. The customer shall be
responsible for handling legal or official procedures in connec-
tion with the cross-border delivery or service.

Disposal of Hardware (Old Units)

The customer is obliged to dispose of the hardware in accor-
dance with the applicable provisions under waste disposal, en-
vironmental or public law as amended. If the hardware must be
disposed of as an old appliance (Altgerat) within the meaning
of the German Waste Electrical and Electronic Equipment Act
(ElektroG) (Directive 2012/19/EU — WEEE2 of the European
Parliament and Council on waste electrical and electronic equip-
ment), the customer may contact a certified innovaphone partner
with regard to returning the old hardware in accordance with the
aforementioned Act. When reselling the hardware, the customer
must ensure that the purchaser either assumes the obligation to
dispose of the hardware itself or must oblige the purchaser to
assume responsibility for the disposal.

Applicable Law, Side Agreements and Place of Jurisdiction

The contract for purchasing hardware and these Special Provisi-
ons for Purchasing Hardware are subject to German law, exclu-
ding the UN Convention on Contracts for the International Sale
of Goods (CISG).

Side agreements, amendments or supplements to these Spe-
cial Provisions for Purchasing Hardware require the signature
of both parties or their authorized legal representatives to be ef-
fective. The same applies to any modification of this written form
requirement.

The place of jurisdiction for all and any disputes arising from or
in connection with the purchase of hardware is Stuttgart. Any
exclusive place of jurisdiction takes priority.
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12.

13.

Contract Language; German Language Prevails

These Special Provisions for Purchasing Hardware were prepa-
red in German. If the Special Provisions for Purchasing Hard-
ware are translated into other languages and provided to the
customer, the German version shall prevail if there are any di-
screpancies between the different language versions.

Partial Invalidity/Severability Clause

If individual provisions in these Special Provisions for Purcha-
sing Hardware are or become invalid, void or unenforceable, the
validity of the remaining provisions in these Special Provisions
for Purchasing Hardware shall remain unaffected. The parties
agree that in such a case, the provision shall apply that is closest
to expressing the intended economic purpose of the invalid, void
or unenforceable provision. The above provision shall apply mu-
tatis mutandis if these Special Provisions for Purchasing Hard-
ware should fail to cover a specific aspect.

C. Special Provisions regarding Express Warranty for
Hardware Products (EU/EEA)

2.5.

2.6.

Contracting Parties

The contracting parties are innovaphone AG (hereinafter refer-
red to as “innovaphone”) and the customer, which is not a consu-
mer within the meaning of Section 13 German Civil Code (BGB).
The offer is addressed solely to customers who have purchased
hardware products directly from innovaphone.

Subject matter of the Agreement

In addition to innovaphone’s General Terms and Conditions and
the Special Provisions for Purchasing Hardware, these provisi-
ons regulate the special provisions for innovaphone’s services
for defects in quality that arise after the end of the implied war-
ranty period which are available against payment.

innovaphone offers an express warranty per hardware (unit) for
any defects in the quality of the hardware arising after the end of
the 12-month implied warranty period; such express warranty is
available for a period of one (1) year up to a maximum of four (4)
years (express warranty after implied warranty period). Claims
under the express warranty can only be handled and settled for
customers with a shipping address in countries belonging to the
EU/EEA (please refer to items 3.1 and 5.5 below).

The express warranty license is a product that may be purcha-
sed for specific types of units on the basis of the innovaphone
price list. Once purchased, each license is bound to a specific
unit. In order to comply with the deadlines specified in the follo-
wing item 2.4., the date on which such licenses are bound to a
specific unit is decisive not the date of purchase.

An express warranty (express warranty license) may be bound
to a specific unit either

» immediately upon purchasing the hardware, or

» within a maximum period of 12 months after delivery or col-
lection from the warehouse, i.e. within the implied warranty
period.

No express warranty licenses can be bound to any unit after the
implied warranty period for such unit has expired. innovaphone
will not assume any express warranty for any express war-
ranty licenses that were bound to a specific unit after the
implied warranty period for such unit has expired.

An express warranty license covers a period of one (1) year after
the implied warranty period has expired. When purchasing the
express warranty license, the customer must simultaneously de-
fine the entire express warranty period (in advance) by selecting
the number of express warranty licenses to be purchased (maxi-
mum of four (4) licenses).

The express warranty only applies to innovaphone hardware
products and their components, not to software products and
not to the products of other manufacturers, unless innovaphone
explicitly offers the customer to extend the express warranty to
include other products.
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3.9.

4.1.

4.2.

Scope of Service and Delivery/Obligation to Register and to
Assign the Express Warranty License to a Unit

innovaphone also grants the express warranty to customers in
countries outside of the EU/EEA. Claims handling outside of the
EU/EEA requires that the customer states a shipping address
within the EU/EEA, as innovaphone can only accept delivery of
shipments from EU/EEA countries and can only return the hard-
ware to EU/EEA countries (cf. item 5.5 below); it is not possible
to state a shipping address outside of the EU/EEA.

The express warranty can only be claimed if the customer regis-
ters with innovaphone (currently at my.innovaphone) and sets up
a customer/user account.

Upon payment of the fee, the customer receives an e-mail with
an activation key sent to the e-mail address provided by the cus-
tomer. The customer shall ensure that it provides a valid e-mail
address when placing the order. The customer is responsible for
ensuring that the aforementioned e-mail is properly received and
the activation key is acknowledged. The activation key contains
the respective express warranty license(s) for one year each.
The express warranty is bound to a specific unit and the serial
number of that hardware unit; it applies to a specific hardware
product and can only be activated once for each unit for a term
of one (1) to a maximum of four (4) years when the express
warranty license is purchased (cf. item 2.4). It is therefore not
possible to initially purchase an express warranty or express
warranty license for a term of one (1) year and to subsequently
purchase an extension of the express warranty and to assign it
to such unit.

The express warranty license is activated by registering the
hardware on the portal using the activation key.

The express warranty license must be bound to a unit when
purchasing the hardware or within a maximum period of
12 months after delivery or collection from the warehouse.
Once an express warranty license has been activated and
assigned to a specific unit (hardware), it cannot be assigned
to another unit.

The express warranty entitles the customer to claim that faultless
quality and functionality of the hardware be restored during the
term of the license in accordance with the provisions on claims
handling set forth in item 5, unless an exclusion for honouring the
warranty as specified in item 3.7. applies.

The following circumstances are not covered by the express
warranty:

» replacement of parts subject to wear and tear and expenda-
ble parts and components that are expected to be replaced
during the life of a unit (e.g. receiver cables, batteries or re-
chargeable batteries);

» remedying defects caused by

a. common or usual wear and tear caused by the use or the
age of the hardware,

b. improper handling or use of the hardware by the cus-
tomer,

c. changes to the hardware made by the customer or third
parties involved by the customer or other circumstances
for which the customer is responsible, e.g. the use of
unsuitable power sources that lead to excess voltage or
excessive exposure of the hardware to heat at the place
where it is positioned;

d. force majeure resulting from external influences (e.g.
fire, lightning or explosion).

Place of performance for the handling and settlement of
claims under the express warranty is the registered office of
innovaphone in Sindelfingen.

Prices

The prices are specified in the price list for innovaphone pro-
ducts as amended; this is available on the innovaphone website.
The price list differentiates between express warranty licenses
that are bound to the unit immediately after the hardware is pur-
chased and express warranty licenses that can be bound to the
unit at a later time (up to a maximum of 12 months after delivery
or collection from the warehouse) (cf. in particular items 2.3. and
2.4 in this respect).

The (net) prices stated in the price list refer to the conclusion of
an express warranty agreement or the purchase of an express
warranty license for an express warranty period of one (1) year
or a duration of one (1) year. The total price depends on the
number of express warranty licenses selected by the customer
(up to a maximum of four (4)).
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Scope of Express Warranty and Claims Handling

The customer shall grant innovaphone remote access and shall
permit innovaphone to carry out an automatic configuration, in-
cluding a firmware update, to the extent that such measures are
technically feasible and required for rectifying the defect within
the scope of the express warranty.

If the customer has the corresponding authorization rights, the
customer may report defects in the so-called RMA procedure
(Return Material Authorization)

The customer must send the hardware to innovaphone and shall
bear the cost incurred by sending it to the registered office of
innovaphone in Sindelfingen, such as the cost of packaging and
transport.

innovaphone may decide at its own discretion which measures
to take in order to remedy the defect and reserves the right to,
rather than replacing the defective part, replace the entire unit
with a comparable replacement unit or a new unit with a compa-
rable or larger scope of functionalities. innovaphone is entitled,
but not obliged, to carry out technical alterations (e.g. firmware
updates) in addition to the repair or replacement without prior an-
nouncement in order to update the unit to the current state of the
art. Replaced parts or units become the property of innovapho-
ne. The new parts or units or replacement parts or units become
the property of the customer.

The cost required for remedying the defect under the express
warranty shall be borne by innovaphone, including in particular
cost of labor and materials, including the packaging and trans-
port costs required to return the hardware to the customer. Deli-
veries are only made within the EU/EEA; it is not permitted
to provide delivery addresses outside the EU/EEA.

In the event that innovaphone delivers a replacement unit to the
customer that comes with hardware-related software licenses
(e.g. gateways), the corresponding software license shall only
be valid for the new unit/replacement. The customer can track
the change of unit in the respective portal (e.g. my.innovaphone).
It is no longer permitted to use the software and the old unit.

If innovaphone has provided services under an express warran-
ty to search for a defect after having received notification of a
defect in quality and there is no defect in quality and if the cus-
tomer could have recognised this, then the customer shall bear
the costs incurred. The calculation of costs is based on innova-
phone’s fee rates that apply at the time the service was provided.
Any warranty for defects occurred while carrying out mea-
sures to settle claims under the express warranty is exclu-
ded.

Liability
innovaphone shall always be liable for

a. damages caused intentionally or by gross negligence by in-
novaphone and its legal representatives or vicarious agents,

b. claims under the German Product Liability Act (ProdHaftG),
and

c. damages on the grounds of injury to life, limb or health cau-
sed by innovaphone, its legal representatives or vicarious
agents.

innovaphone shall not be liable in case of ordinary negligence
unless innovaphone violated a material contractual obligation,
the fulfilment of which is essential to implementing the contract,
the violation of which endangers reaching the purpose of the
contract and on the observance of which the customer may re-
gularly rely. Such liability is, in the case of property and economic
damage, limited to the foreseeable damage typical of such type
of contract. This also applies to loss of earnings or savings.
innovaphone is only liable for paying damages under an express
warranty if this is specified in the express warranty. In the event
of ordinary negligence, this liability is subject to the restrictions
set out in item 6.2.

In the event that data is lost, innovaphone shall only be liable
for those expenses that are required to restore the data on the
basis that the customer performed proper backups. In the case
of ordinary negligence on the part of innovaphone, this liability
shall only apply if the customer carried out a proper data backup
immediately before the measure leading to the data loss was
implemented.

ltems 6.1. to 6.4. apply mutatis mutandis to customer claims
vis-a-vis innovaphone for reimbursement of expenses and other
liability claims.
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7.1

10.

10. 1.

10. 2.

10. 3.

1.

12.

Force Majeure

innovaphone is not liable for events of force majeure, which con-
siderably complicate innovaphone’s contractual performance,
temporarily hinder the proper execution of the contract or make
it impossible. All circumstances independent of the will and influ-
ence of the contracting parties, such as natural disasters, decisi-
ons by authorities, military conflicts, strike, lockout and other la-
bor unrest, confiscation, embargo or other circumstances which
are unforeseeable, serious or are not the fault of the contracting
parties and which occur after the conclusion of the purchase
contract, shall be deemed to be force majeure.

If a force majeure event prevents the parties from fulfilling their
contractual obligations, this shall not be deemed a breach of
contract, and the periods stipulated in or pursuant to the contract
shall be reasonably extended in accordance with the duration
of the event. The same applies if innovaphone requires prior in-
put by third parties and such prior input is delayed due to force
majeure.

The party affected by the force majeure event shall immediately
notify the other party in writing at the beginning and end of the
event, respectively.

Transfer

The customer has the right to sell the express warranty together
with purchased hardware in accordance with items 3.2. and 3.3.
The customer is entitled to transfer the rights under the express
warranty to the purchaser of the hardware.

The express warranty is always bound to a particular piece of
hardware (unit/serial number). In case of resale and assignment
of the express warranty, the fact that the express warranty licen-
se is bound to the hardware must be considered. The express
warranty cannot be used for other hardware.

In all other cases, it is prohibited to transfer rights resulting from
the express warranty.

Import/Export Compliance

The customer shall be responsible for observing the import and
export regulations applicable to deliveries or services, in particu-
lar those of the United States of America. In the case of cross-
border delivery or service, the customer shall bear any customs
duties, fees and other charges incurred. The customer shall be
responsible for handling legal or official procedures in connec-
tion with the crossborder delivery or service.

Applicable Law, Side Agreements and Place of Jurisdiction

The express warranty agreement and these Special Provisions
regarding Express Warranty are subject to German law, exclu-
ding the UN Convention on Contracts for the International Sale
of Goods (CISG).

Side agreements, amendments or supplements to these Special
Provisions regarding Express Warranty require the signature of
both parties or their authorized legal representatives to be effec-
tive. The same applies to any modification of this written form
requirement.

The place of jurisdiction for all and any disputes arising from on
in connection with the express warranty and these Special Pro-
visions regarding Express Warranty is Stuttgart. Any exclusive
place of jurisdiction takes priority.

Contract Language; German Language Prevails

These Special Provisions regarding Express Warranty were
prepared in German. If these provisions and the contract are
translated into other languages and provided to the customer,
the German version shall prevail if there are any discrepancies
between the different language versions.

Partial Invalidity/Severability Clause

If individual provisions in these Special Provisions regarding Ex-
press Warranty are or become invalid, void or unenforceable, the
validity of the remaining provisions in these Special Provisions
regarding Express Warranty shall remain unaffected. The parties
agree that in such a case, the provision shall apply that is clo-
sest to expressing the intended economic purpose of the invalid,
void or unenforceable provision. The above provision shall apply
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mutatis mutandis if these Special Provisions regarding Express
Warranty should fail to cover a specific aspect.

D. Special Provisions for Purchasing innovaphone

Software

4.2.

4.3.

Contracting Parties

The contracting parties are innovaphone AG (hereinafter refer-
red to as “innovaphone”) and the customer, which is not a consu-
mer within the meaning of Section 13 German Civil Code (BGB).

Scope of Application and Subject Matter of the Contract

In addition to the general provisions of innovaphone’s General
Terms and Conditions, the Special Provisions regulate the spe-
cial provisions for the sale of software to the customer.
Installation, deployment and configuration of the software
is not included in the software purchase agreement.

In case of contradictions, these Special Provisions take prece-
dence over the general provisions in innovaphone’s General
Terms and Conditions.

The customer’s general terms and conditions do not form part of
the contractual agreement between the contracting parties un-
less otherwise confirmed in writing by innovaphone.

Services and Delivery/Registration and Technical Protec-
tion Measure

The scope of the software delivery and services and the asso-
ciated rights of use (“licenses”) as well as the operation environ-
ment that has been authorized and the restrictions on the scope
of use are governed by the purchase contract and these Special
Provisions for Purchasing Software and, if applicable, the current
price list, the licensing guidelines and the supplementary opera-
ting and installation instructions; the most recent documents are
available on innovaphone’s website.

Place of performance for the obligations of both parties is the
registered office of innovaphone (Sindelfingen, Germany).

The software is pre-installed on the innovaphone hardware and
is delivered together with the innovaphone hardware when it is
purchased. Additionally, the software is available for download
in object code.

The customer must activate the software via an activation key.
The customer receives the activation key upon full payment of
the purchase price.

Permission to use the software also requires that the custo-
mer registers with innovaphone and sets up a customer/user
account; this is where the activation key is entered to activate
the software. The registration is subject to the terms of use for
innovaphone platforms, which are available on the innovaphone
website. It is not possible to use the products without registering.
innovaphone is entitled to set up further appropriate technical
measures in addition to the activation key to protect against non-
contractual use of the software (e.g. blocking software functio-
nalities).

Customer Obligations and Duties

innovaphone and its vicarious agents shall be indemnified
against all third-party claims based on illegal use of the software
and the associated services connected by the customer or illegal
use of the software and the associated services endorsed by the
customer or resulting, in particular, from data protection, copy-
right or other legal disputes connected to the use of the software.
The customer shall immediately inform innovaphone in writing if
third parties claim the violation of their rights. The customer shall
not acknowledge any infringement of rights claimed by third par-
ties and shall either leave any disputes to innovaphone or shall
only conduct them in agreement with innovaphone.

Copyright notices, serial numbers and other features serving to
identify the program may under no circumstances be removed or
changed. The same applies to suppressing a similar notification
on the screen, if applicable.

The customer is also obliged to additionally store any data sto-
red on the innovaphone software elsewhere outside the systems
and to ensure adequate data backup.
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5.1.

5.2.

5.3.

5. 4.

5. 5.

5. 6.

5.7.

Rights to Use the Software and Previous Versions

After full payment has been made, innovaphone shall grant the
customer for an indefinite period the non-exclusive and non-sub-
licensable right to use the software (licensing rights) for its own
internal purposes or for resale in connection with its business.
Neither the software nor the rights to use the software (“licen-
ses”) may be handed over to third parties against payment or
free of charge (e.g. by renting or leasing) without innovaphone’s
prior written consent (prohibition to grant sub-licenses).

If the software is bound to hardware, the customer is entitled to
use the software on one device only. Otherwise, the customer
may use the software according to the number of licenses pur-
chased (usually per user).

If the software has a version number (e.g. V13 Port-Lic, V12
Port-Lic, V11 Port-Lic), the customer is also entitled to use
lower software versions of said software free of charge, pro-
vided that these are made available and released for use
by innovaphone. The current version number is indicated
by the activation key (e.g. PBX port 13 = software version
number 13). innovaphone lists previous software versions
that are available for the said software on its website. Previ-
ous versions may only be used to the extent of the number
of licenses that have been purchased. innovaphone is only
liable to a limited extent for the customer’s use of previ-
ous versions that were provided free of charge and does
not provide support, or only upon request by the customer
against payment, for up to a maximum of the last two (2) pri-
or versions. Further information and restrictions on the use
of software versions are specified in the current licensing
guidelines, which are available on the innovaphone website.
The customer may make a full copy of the software for backup
purposes. The customer shall label this as a backup copy and
include the copyright notice such as alphanumeric identifiers,
trademarks and other copyright information. All further rights, in
particular the right to distribute, translate, process, redesign and
make the software publicly available, remain with innovaphone.
The customer may not decompile or disassemble the software,
extract program parts, carry out reverse engineering or otherwi-
se attempt to derive the source code from the object code. This
does not affect the customer’s right to reverse engineer or de-
compile the software in accordance with mandatory legal provisi-
ons of the German Act on Copyright and Related Rights (UrhG),
in particular if this is necessary to enable the contractual func-
tionality or interoperability of the software with other computer
programs. The customer shall request innovaphone beforehand
in writing and with a reasonable period of time to provide the
information and documents necessary to enable the contractu-
al functionality or interoperability with other computer programs.
Only after the fruitless expiry of this period is the customer entit-
led to carry out reverse engineering or to decompile the software
within the scope of the legally binding regulations.

When reselling the software, the customer may transfer soft-
ware rights to the same extent as these rights were purchased
from innovaphone or were transferred by innovaphone to fulfil
the software purchase contract and these Special Provisions for
purchasing software. Granting use only on a temporary basis
is not permissible. Granting partial use of the software to third
parties or use of the same software to multiple third parties is
prohibited, except in cases expressly permitted by law. All of the
customer’s rights to use the software expire upon sale of
the software to the purchaser.

For each culpable violation of the aforementioned obliga-
tions, the customer is obliged to pay a contractual penalty
amounting to 125% of the license fee (purchase price) owed
for the lawful acquisition (purchase) of a license. Each indi-
vidual act or overuse of the software is considered an indi-
vidual violation and triggers a separate contractual penalty.
The customer has the right to prove that innovaphone has
not incurred any damage or has incurred considerably lo-
wer damage due to the violation. innovaphone reserves the
right to assert further claims for damages. If innovaphone
is entitled to damages from the same facts, the contractual
penalty shall be understood to be the minimum sum paid
out for damages.

Upon request, the customer shall provide innovaphone with
all information necessary to assert claims against third parties,
especially their name and address. Furthermore, the customer
must immediately inform innovaphone of the type and scope of
its claims against the third party arising from the unauthorized
use of the software.
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6. 1.

6. 2.

7.1.

7.2.

7.3.

7.4.

8.1
8.1.1

Open Source Software, Freeware and Third-party Software

As far as the software contains open source software, freeware
or third-party software components or if it is software from a third
party, other rights of use or licensing provisions may apply in
addition to those granted to the customer by innovaphone ac-
cording to the contract regarding the purchase of software and
these Special Provisions. These are either shown by innovapho-
ne as part of the installation process or described in the docu-
mentation on the portal or provided in any other suitable way.
The customer must comply with the rights of use and/or licensing
provisions of the respective manufacturer.

If software from third-party manufacturers provides for a transfer
of the source code, the source code is available on innovapho-
ne’s website.

Retention of Title

All the software sold and delivered by innovaphone remains the
property of innovaphone until all future or conditional, primary or
ancillary claims under the purchase contract with the customer
have been paid.

For the duration of the retention of title, the customer is not per-
mitted to pledge, transfer by way of security or resell the soft-
ware. The customer must inform innovaphone immediately if
software is seized, confiscated or otherwise affected by legal
acts or interventions by third parties.

If third parties take hold of the software, the customer shall im-
mediately notify such third party that these are the property of
innovaphone and inform innovaphone thereof immediately. If the
software is sold to a third party, the customer is responsible for
ensuring that the purchaser observes innovaphone’s rights. in-
novaphone may request the customer to immediately inform in-
novaphone in writing to whom the software owned by innovapho-
ne was sold and what claims the customer has on the grounds
of such resale.

In the event of a breach of duty on the part of the customer,
in particular payment default, innovaphone is, following unsuc-
cessful expiry of a reasonable grace period set by innovaphone
for the customer to remedy such breach, entitled to rescind the
contract and to retrieve the software; in this case, innovaphone
is entitled to deactivate the activation key or to deactivate the use
of the software in any other way. Any program copies made by
the customer must be deleted. The customer’s right to continue
using the software expires.

Implied Warranty

Defects in Quality

The software is of the agreed quality and is suitable for the con-
tractually required or usual use. The software quality is of a stan-
dard that is common for this kind of software, but it is not error-
free. The customer must notify innovaphone of defects without
delay and must take the necessary measures to determine the
defects and their causes. Defects must be determined in order
for the implied warranty claim to be valid.

Concerning remedying defects, the customer shall first contact
its respective innovaphone partner. If it is not successful and the
defect cannot be remedied, the customer may contact innova-
phone directly.

If the software has a defect, the customer has the right for the
defect to be remedied or for new delivery (subsequent perfor-
mance), whichever innovaphone prefers. In order to remedy a
defect, innovaphone may choose to remove or circumvent the
defect or to deliver a new product (make available a new soft-
ware version or update).

Place of subsequent performance is the innovaphone warehou-
se in Sindelfingen.

Subsequent performance may be effected by electronic trans-
mission (e.g. e-mail) unless this is not reasonable for the cus-
tomer (e.g. for reasons of IT security). The customer shall grant
innovaphone remote access and shall permit innovaphone to
carry out an automatic configuration, including a firmware upda-
te, to the extent that such measures are technically feasible and
required for remedying the defect.

If the customer has set innovaphone a reasonable time limit for
remedying a defect and innovaphone refuses or if the remedy
fails, the customer has the right to demand either that the con-
tract is rescinded or the fee is reduced (reduction of the agreed
fee). Subsequent fulfilment is not considered to have failed de-
finitely after the second unsuccessful attempt to remedy the de-
fect, rather there is no limitation as to the number of attempts
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8.1.10

8.2
8.2.1

8.2.2

8.2.3

9.1

9.2.

9.3.

9.4.

9.5.

innovaphone may undertake to meet its obligations during the
period set by the customer, as far as this is reasonable for the
customer.

If there is an insignificant deviation from the contractually agreed
quality of the software which does not restrict the functionality, or
if the usability of the software is only impaired to an insignificant
degree and this was not explicitly provided for in the contract, the
customer may only demand the fee to be reduced (reduction of
the agreed fee).

The liability for defects in quality does not apply to defects
that the customer does not notify innovaphone of in good
time after receipt of the goods or, in case a defect is detec-
ted later, does not notify innovaphone in writing immedia-
tely after detecting the defect (Section 377 German Com-
mercial Code (HGB)). This shall not apply if innovaphone
fraudulently concealed the defect.

Claims for performance, rescission and reduction of the agreed
fee due to defects in quality become statute-barred 12 months
after the statutory limitation period begins. This period shall not
apply where longer periods are prescribed by law, in the event
of fraudulent conduct concealing a defect or failure to comply
with an express warranty regarding quality characteristics (§ 443
German Civil Code (BGB)). This limitation also does not apply to
claims for damages that are based on innovaphone’s violation of
claims for subsequent performance in case of defects. Claims for
damages based on refused subsequent performance may only
be asserted within the statutory period of limitation if the claim
for subsequent performance has been asserted by the customer
within the shortened period for claims for defects in quality.

If innovaphone has provided services to search for a defect af-
ter having received notification of a malfunction and there is no
defect in quality and if the customer could have recognised this,
then the customer shall bear the costs incurred. The calculation
of costs is based on innovaphone’s fee rates that apply at the
time the service was provided.

Defects in Title

A defect in title is deemed to exist if the rights required for the
contractually intended use have not been effectively granted
once use of the software has been granted.

In case of defects in title, innovaphone warrants that it shall pro-
vide the customer either with a legally sound possibility to use
the software or take back the software at the invoice price less
reasonable compensation for the use of the service, whatever in-
novaphone prefers. The latter is only permissible if innovaphone
cannot reasonably be expected to find a remedy.

Any claims by the customer caused by a defect in title are sub-
ject to a period of limitation of 12 months from the beginning of
the statutory limitation period.

Liability

innovaphone shall always be liable for

a. damages caused intentionally or by gross negligence by in-
novaphone and its legal representatives or vicarious agents,

b. claims under the German Product Liability Act (ProdHaftG),
and

c. damages on the grounds of injuries to life, limb or health
caused by innovaphone, its legal representatives or vicari-
ous agents..

innovaphone shall not be liable in case of ordinary negligence
unless innovaphone violates a material contractual obligation,
the fulfilment of which is essential to implementing the contract,
the violation of which endangers reaching the purpose of the
contract and on the observance of which the customer may re-
gularly rely. Such liability is, in the case of property and economic
damage, limited to the foreseeable damage typical of such type
of contract. This also applies to loss of earnings or savings.
innovaphone is only liable for paying damages under an express
warranty if this is specified in the express warranty. In the event
of ordinary negligence, this liability is subject to the restrictions
set out in item 9.2.

In the event of data loss, innovaphone shall only be liable for
those expenses that are required to restore the data on the ba-
sis that the customer performed proper backups. In the case of
ordinary negligence, this liability shall only apply if the customer
carried out a proper data backup immediately before the mea-
sure leading to the data loss was implemented.

ltems 9.1. to 9.4. apply mutatis mutandis to customer claims
vis-a-vis innovaphone for reimbursement of expenses and other
liability claims.
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10. Force Majeure

10. 1. innovaphone is not liable for events of force majeure, which con-
siderably complicate innovaphone’s contractual performance,
temporarily hinder the proper execution of the contract or make
it impossible. All circumstances independent of the will and influ-
ence of the contracting parties, such as natural disasters, decisi-
ons by authorities, military conflicts, strike, lockout and other la-
bor unrest, confiscation, embargo or other circumstances which
are unforeseeable, serious or are not the fault of the contracting
parties and which occur after the conclusion of the purchase
contract, shall be deemed to be force majeure.

10. 2. If a force majeure event prevents the parties from fulfilling their
contractual obligations, this shall not be deemed a breach of
contract, and the periods stipulated in or pursuant to the contract
shall be reasonably extended in accordance with the duration
of the event. The same applies if innovaphone requires prior in-
put by third parties and such prior input is delayed due to force
majeure.

10. 3. The party affected by the force majeure event shall immediately
notify the other party in writing at the beginning and end of the
event, respectively.

1. Import/Export Compliance

The customer shall be responsible for observing the import and
export regulations applicable to deliveries or services, in particu-
lar those of the United States of America. In the case of cross-
border delivery or service, the customer shall bear any customs
duties, fees and other charges incurred. The customer shall be
responsible for handling legal or official procedures in connec-
tion with the cross-border delivery or service.

12. Applicable Law, Side Agreements and Place of Jurisdiction

12. 1. The contract for purchasing software and these Special Provisi-
ons for Purchasing Software are subject to German law, exclu-
ding the UN Convention on Contracts for the International Sale
of Goods (CISG).

12. 2. Side agreements, amendments or supplements to these Special
Provisions for Purchasing Software require the signature of both
parties or their authorized legal representatives to be effective.
The same applies to any modification of this written form requi-
rement.

12. 3. The place of jurisdiction for all and any disputes arising from on
in connection with the purchase of software is Stuttgart. Any ex-
clusive place of jurisdiction takes priority.

13. Contract Language; German Language Prevails

These Special Provisions for Purchasing Software were prepa-
red in German. If the Special Provisions for Purchasing Software
are translated into other languages and provided to the custo-
mer, the German version shall prevail if there are any discrepan-
cies between the different language versions.

14. Partial Invalidity/Severability Clause

If individual provisions in these Special Provisions for Purcha-
sing Software are or become invalid, void or unenforceable, the
validity of the remaining provisions in these Special Provisions
for Purchasing Software shall remain unaffected. The parties ag-
ree that in such a case, the provision shall apply that is closest to
expressing the intention of the economic purpose of the invalid,
void or unenforceable provision. The above provision shall apply
mutatis mutandis if these Special Provisions for Purchasing Soft-
ware should fail to cover a specific aspect.

E. Special Provisions for Purchasing Software Service
Credits (SSC)

1. Contracting Parties

The contracting parties are innovaphone AG (hereinafter refer-
red to as “innovaphone”) and the customer, which is not a consu-
mer within the meaning of Section 13 German Civil Code (BGB).
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Subject Matter of the Agreement

In addition to the general provisions of innovaphone’s General
Terms and Conditions, these Special Provisions regulate the
special provisions for the sale of Software Service Credits (SSC)
to the customer.

In case of contradictions, these Special Provisions take prece-
dence over the general provisions in innovaphone’s General
Terms and Conditions.

The customer’s general terms and conditions do not form part of
the contractual agreement between the contracting parties un-
less otherwise confirmed in writing by innovaphone.

Prices

The prices for SSC are stated as net prices in euro and are de-
termined by the applicable innovaphone price list as amended.
The net prices are subject to statutory VAT and, in the case of
exports, customs as well as duties and other public charges.
The customer shall check whether and what type of taxes, such
as for instance, sales or value added tax, are incurred when (re)
selling SSC credits. innovaphone is not responsible for repor-
ting or withholding taxes resulting from the sale of SSC. If the
legislation of a country prescribes that taxes be withheld, such
taxes shall be charged additionally when purchasing SSC and
shall be shown as statutory tax next to the SSC net sales price.
innovaphone assumes no responsibility for additional taxes that
may be incurred.

Scope of Service and Delivery, Limitations and Expansion
of the Scope of Services

The SSC are delivered by means of an activation key that the
customer receives via e-mail sent to the e-mail address provided
by the customer. The customer shall ensure that it provides a
valid e-mail address when placing the order. The customer is re-
sponsible for ensuring that the aforementioned e-mail is properly
received and the activation key is acknowledged.

The customer shall activate the respective activation key in its
customer/user account on an innovaphone platform (e.g. my.in-
novaphone). Therefore, the customer must previously register
on the respective platform. The customer/user account is addi-
tionally governed by the terms of use of the respective innova-
phone platform.

The customer can use SSC to pay for the software service. The
software service covers the delivery of updates (error correc-
tion) and upgrades (new releases) for purchased innovaphone
software whenever such updates or upgrades are offered and/
or released by innovaphone. It does not cover material expan-
sions to the functionalities and/or partial or full reprogramming.
The products of other manufacturers and so-called innovaphone
interface licenses are likewise excluded from the software ser-
vice. More information on the scope of the software service is
provided in the Guidelines for Software Service Agreement
that are available for inspection on the innovaphone website.

In order to use the software service, the SSC must be bound to
certain software licenses. The amount (quantity) of SSC to be
used for the software service is determined by the number of
software products or licenses (configuration) for which the cus-
tomer intends to use the software service. The calculation tool or
the applicable innovaphone price list as amended can be used
to determine the amount of SSC required.

The SSC can only be used for the innovaphone software service.
SSC cannot be used for investments, speculation or other pur-
poses. The activation key contains the ordered amount of SSC
and only serves as proof of the credit balance on the respective
innovaphone portals. It does not constitute a security, crypto cur-
rency or a financial instrument. innovaphone does not warrant a
specific price (value in euro) or an inherent value and does not
expressly guarantee that the SSC have a certain value.
innovaphone may expand the range of options for using SSC
and shall inform the customers thereof in its product documen-
tation. In this case, the Special Provisions shall apply mutatis
mutandis.

innovaphone is not obliged to take SSC back from the hol-
der of an activation key and to reimburse the value in money
or any other means of payment. Exchange, reimbursement
and/or compensation claims are excluded in this respect.
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5.1.

5.2

5.3.

5.4.

5.5.

Customer’s Special Obligations, Expiry of SSC

Each activation key can be used once and can be bound to a
customer via a customer/user account. Activation keys are ac-
tivated on the customer’s customer/user account on an innova-
phone platform that is provided to the customer by innovaphone.
Unbound SSC can be stored in the so-called balance statement
of this account and may be used for the purposes specified in
item 4.3. (scope of service).

The customer is obliged to activate the activation key within
12 months after receipt. This can be done by uploading the
SSC into the so-called balance statement on the customer/user
account.

It is possible to transfer the SSC in the balance statement to
another customer/user account as long as such SSC have not
been bound to certain software licenses.

The customer’s unbound and bound SSC available on a cus-
tomer/user account may expire if the customer requires that its
customer/user account be deleted or if the contract for the use of
the innovaphone platform is terminated; in these cases, the SSC
expire immediately. The expiry cancels the entire credit; the
value of the SSC is not reimbursed in euro or any other way.
Therefore, the customer must ensure when deleting its cus-
tomer/user account that the SSC are transferred to another
customer/user account beforehand.

When reselling SSC, the customer shall inform the purchaser
of these Special Provisions and shall point out in particular that

* SSC may only be used for the software service and that SSC
can only be managed through a customer/user account or
in the balance statement of an innovaphone platform and
that the SSC are therefore useless and without value for any
other purposes and/or if they are not managed in a custo-
mer account or in a balance statement on an innovaphone
platform;

+ SSC cannot be exchanged for money or any other means
of payment;

» the activation key must be activated within a certain period
of time and must be bound to a customer/user account and
cannot be activated after such period has expired;

+ the SSC expire once the conditions specified in item 5.4.
are met.

Furthermore, the customer may not grant the purchaser
more rights than the customer is entitled to under the ag-
reement regarding the purchase of SSC and their use. SSC
can only be used for acquiring services in the scope of the
software service.

Implied Warranty and Liability

Implied warranty obligations are governed by the statutory provi-
sions. Warranty claims expire 12 months after the statutory peri-
od of limitation commences.

Any claims on the part of the customer towards innovaphone for
reimbursement and/or damages due to the expiry of SSC pursu-
ant to item 5.4 are excluded.

In all other respects, the liability of innovaphone in case of intent
or gross negligence is unlimited. In case of ordinary negligence,
liability is unlimited for injuries to life, limb or health. If innova-
phone’s performance is behind schedule or if performance has
become impossible or if a material obligation has been violated,
the liability for damage to property and pecuniary loss attribu-
table to this is limited to the foreseeable damage typical for the
contract. A material obligation is an obligation, the fulfiiment of
which is essential to implementing the contract, the violation of
which endangers reaching the purpose of the contract and on
the observance of which the customer may regularly rely. Pro-
duct liability is not excluded.

Iltem 6.3. shall apply mutatis mutandis to claims for reimburse-
ment of expenses and other liability claims.

Whenever the SSC are resold, the customer must take account
of the limitations of liability as per items 6.1 to 6.4 and must ag-
ree on identical limitations.

Import/Export Compliance

The customer must comply with import and export regulations
applicable to SSC deliveries or services, in particular those of the
United States of America. In the case of cross-border delivery or
service, the customer shall bear any customs duties, fees and
other charges incurred. The customer shall be responsible for
handling legal or official procedures in connection with the cross-
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10.

border delivery or service.
Whenever the SSC are resold, the customer shall inform the pur-
chaser of the export or import permits that might be required.

Applicable Law, Side Agreements and Place of Jurisdiction

These Special Provisions for Purchasing SSC and the underly-
ing contract are subject to German law, excluding the UN Con-
vention on Contracts for the International Sale of Goods (CISG).
Place of performance for deliveries and services in connection
with purchasing SSC and the place of subsequent performance
is Stuttgart.

Side agreements, amendments or supplements to these Spe-
cial Provisions for Purchasing SSC require the signature of both
parties or their authorized legal representatives to be effective.
The same applies to any modification of this written form requi-
rement.

The place of jurisdiction for all and any disputes arising from on
in connection with purchasing SSC is Stuttgart. Any exclusive
place of jurisdiction takes priority.

Contract Language; German Language Prevails

These Special Provisions for Purchasing SSC were prepared
in German. If these provisions and the contract are translated
into other languages and provided to the customer, the German
version shall prevail if there are any discrepancies between the
different language versions.

Partial Invalidity/Severability Clause

If individual provisions in these Special Provisions for Purcha-
sing SSC are or become invalid, void or unenforceable, the vali-
dity of the remaining provisions in these Special Provisions shall
remain unaffected. The parties agree that in such a case, the
provision shall apply that is closest to expressing the intended
economic purpose of the invalid, void or unenforceable provi-
sion. The above provision shall apply mutatis mutandis if these
Special Provisions for Purchasing SSC should fail to cover a
specific aspect.

F. Special Provisions for Purchasing innovaphone Ser-
vice Credits (iSC)

Contracting Parties

The contracting parties are innovaphone AG (hereinafter refer-
red to as “innovaphone”) and the customer, which is not a consu-
mer within the meaning of Section 13 German Civil Code (BGB).

Subject Matter of the Agreement

In addition to the general provisions of innovaphone’s General
Terms and Conditions, these Special Provisions regulate the
special provisions for the sale of innovaphone Service Credits
(iSC) to the customer. The software or hardware rental contract
that must be concluded separately with innovaphone and for
which the iSC (rental) are used to pay the agreed fee are not
governed by these provisions.

In case of contradictions, these Special Provisions take prece-
dence over the general provisions in innovaphone’s General
Terms and Conditions.

The customer’s general terms and conditions do not form part of
the contractual agreement between the contracting parties un-
less otherwise confirmed in writing by innovaphone.

Prices

The prices for iSC are stated as net prices in euro and are de-
termined by the applicable innovaphone price list as amended.
The net prices are subject to statutory VAT and, in the case of
exports, customs as well as duties and other public charges.

The customer shall check whether and what type of taxes, such
as for instance, sales or value added tax, are incurred when sel-
ling iSC credits. innovaphone is not responsible for reporting or
withholding taxes resulting from the sale of iSC. If the legisla-
tion of a country prescribes that taxes be withheld, such taxes
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5.4.

shall be charged additionally when purchasing iSC and shall be
shown as statutory tax next to the iSC net sales price. innova-
phone assumes no responsibility for additional incurred taxes
that might be incurred.

Scope of Service and Delivery, Limitations and Expansion
of the Scope of Services

The iSC are delivered by means of an activation key that the
customer receives via e-mail sent to the e-mail address provided
by the customer. The customer shall ensure that it provides a
valid e-mail address when placing the order. The customer is re-
sponsible for ensuring that the aforementioned e-mail is properly
received and the activation key is acknowledged.

The activation key enables the customer to receive services in
connection with renting innovaphone hardware or software pro-
ducts or other innovaphone products if innovaphone has appro-
ved such products for iSC payment.

In order to use iSC for payment, the customer must activate the
respective key via its customer/user account on an innovaphone
platform (e.g. my.innovaphone). Therefore, the customer must
previously register on the respective platform. The customer/
user account is additionally governed by the terms of use of the
respective innovaphone platform.

iSC may only be used to pay the remuneration for the services
specified in item 4.2. (scope of service); iISC cannot be used for
investments, speculation or other purposes. The activation key
contains the ordered amount of iSC and only serves as proof
of the credit balance on the respective innovaphone portals. It
does not constitute a security, crypto currency or a financial ins-
trument. innovaphone does not warrant a specific price (value in
euro) or an inherent value and does not expressly guarantee that
the iSC have a certain value.

innovaphone may expand the range of options for using iSC and
shall inform the customers thereof in its product documentation.
In this case, the Special Provisions shall apply mutatis mutandis.
innovaphone is not obliged to take iSC back from the holder
of an activation key and to reimburse the value in money or
any other means of payment. Reimbursement and/or com-
pensation claims is excluded in this respect.

Customer’s Special Obligations, Expiry of iSC

Each activation key can be used once and can be bound to an
innovaphone customer via a customer/user account. Activation
keys are activated on the customer’s customer/user account on
an innovaphone platform that is provided to the customer by in-
novaphone. Unbound iSC can be stored in the so-called balance
statement of this account and may be used for the purposes spe-
cified in item 4.2. (scope of service).

The customer is obliged to activate the activation key within
12 months after receipt. This can be done by uploading the
iSC into the so-called balance statement on the customer/
user account. After the end of this period, the iSC expire and
can no longer be used by the customer and/or owner of the
activation key (iSC expiry).

The customer’s unbound and bound iSC available on its cus-
tomer/user account may expire (iSC expiry). This is the case
whenever:

+ the rental contract for innovaphone hardware or software
was terminated and a period of two (2) months has expired,
in which the remaining iSC were not used for a new rental
contract or new rental items;

» the customer requests that its customer/user account be de-
leted or if the contract for the use of the innovaphone platform
is terminated; in these cases, the iSC expire immediately.

The expiry cancels the entire credit; the value of the iSC is
not reimbursed in euro or any other way. In addition to these
Provisions, the contracts on renting software or hardware ent-
ered into between the customer and innovaphone and the terms
of use for the innovaphone platforms might contain additional
provisions on the expiry of iSC.

When reselling iSC, the customer shall inform the purchaser of
these Special Provisions and shall point out in particular that

» iSC may only be used for software or hardware rented under
a rental contract and that iSC can only be managed through
a customer/user account or in the balance statement on an
innovaphone platform and that the iSC are therefore useless
and without value for any other purposes and/or if they are
not managed in a customer account or in a balance state-
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ment on an innovaphone platform;

* iSC cannot be exchanged for money or any other means of
payment;

« the activation key must be activated within a certain period
of time and must be bound to a customer/user account and
cannot be activated after such period has expired;

» the iSC expire once the conditions specified in item 5.3. are
met.

Furthermore, the customer may not grant the purchaser
more rights than the customer is entitled to under the agree-
ment regarding the purchase of iSC and their use. iSC may
only be used to receive services in connection with renting
innovaphone hardware or software products or other inno-
vaphone products or services if innovaphone has approved
such products for iSC payment.

Implied Warranty and Liability

Implied warranty obligations are governed by the statutory provi-
sions. Warranty claims expire 12 months after the statutory peri-
od of limitation commences.

Any claims on the part of the customer towards innovaphone for
reimbursement and/or damages due to the expiry of iSC pursu-
ant to item 5.3 are excluded.

In all other respects, the liability of innovaphone in case of intent
or gross negligence is unlimited. In case of ordinary negligence,
liability is unlimited for injuries to life, limb or health. If innova-
phone’s performance is behind schedule or if performance has
become impossible or if a material obligation has been violated,
the liability for damage to property and pecuniary loss attribu-
table to this is limited to the foreseeable damage typical for the
contract. A material obligation is an obligation, the fulfiiment of
which is essential to implementing the contract, the violation of
which endangers reaching the purpose of the contract and on
the observance of which the customer may regularly rely. Pro-
duct liability is not excluded.

Item 6.3. shall apply mutatis mutandis to claims for reimburse-
ment of expenses and other liability claims.

Whenever the iSC are resold, the customer must take account of
the limitations of liability as per items 6.1 to 6.4 and must agree
on identical limitations.

Import/Export Compliance

The customer shall be responsible for observing the import and
export compliance regulations applicable to iSC deliveries or
services, in particular those of the United States of America. In
the case of cross-border delivery or service, the customer shall
bear any customs duties, fees and other charges incurred. The
customer shall be responsible for handling legal or official pro-
cedures in connection with the cross-border delivery or service.
Whenever the iSC are resold, the customer shall inform the pur-
chaser of the export or import permits that might be required.

Applicable Law, Side Agreements and Place of Jurisdiction

These Special Provisions for Purchasing iSC and the underlying
contract are subject to German law, excluding the UN Conven-
tion on Contracts for the International Sale of Goods (CISG).
Place of performance for deliveries and services in connection
with purchasing iSC and the place of subsequent performance
is Stuttgart.

Side agreements, amendments or supplements to these Spe-
cial Provisions for Purchasing iSC require the signature of both
parties or their authorized legal representatives to be effective.
The same applies to any modification of this written form requi-
rement.

The place of jurisdiction for all and any disputes arising from on
in connection with purchasing iSC is Stuttgart. Any exclusive pla-
ce of jurisdiction takes priority.

Contract Language; German Language Prevails

These Special Provisions for Purchasing iSC were prepared
in German. If these provisions and the contract are translated
into other languages and provided to the customer, the German
version shall prevail if there are any discrepancies between the
different language versions.
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10.

Partial Invalidity/Severability Clause

If individual provisions in these Special Provisions for Purcha-
sing iSC are or become invalid, void or unenforceable, the vali-
dity of the remaining provisions in these Special Provisions shall
remain unaffected. The parties agree that in such a case, the
provision shall apply that is closest to expressing the intended
economic purpose of the invalid, void or unenforceable provi-
sion. The above provision shall apply mutatis mutandis if these
Special Provisions for Purchasing iSC should fail to cover a spe-
cific aspect.

G. Special Provisions for Granting Free Use of Software
(Trial/Test and Beta Software Versions)

2.1.

2.2

2.3.

2.4.

3.1.

3.2.

4.1.

Contracting Parties

The contracting parties are innovaphone AG (hereinafter refer-
red to as “innovaphone”) and the customer, which is not a consu-
mer within the meaning of Section 13 German Civil Code (BGB).

Subject matter of the Agreement

In addition to the general provisions of innovaphone’s General
Terms and Conditions, these Special Provisions regulate the use
of software that innovaphone makes available to the customer

1) in test mode as a trial version in a test environment for a
maximum of 8 hours;

2) asatestlicense in test or routine operation as one test ver-
sion per device (gateway/ virtual appliance) for a maximum
term of 90 days;

3) as abeta version in routine operation with feedback from
the customer concerning the quality and usability (innova-
phone beta program);

4) or for other trial/test purposes

5) in another way free of charge

When installing or using the software for the first time, the user
automatically agrees to these provisions.

In case of contradictions, these Special Provisions take prece-
dence over the general provisions in innovaphone’s General
Terms and Conditions.

The customer’s general terms and conditions do not form part of
the contractual agreement between the contracting parties un-
less otherwise confirmed in writing by innovaphone.

Scope of Service and Delivery

The software is pre-installed on a customer device and made
available to the customer (e.g. on hardware such as PBX/gate-
ways) at the agreed delivery address (physical dispatch) and/
or by making the object code available for the software to be
downloaded.

The customer can use the software offered by innovaphone for
test and trial purposes, and can apply it in a specific laboratory
and test environment either through test licenses or via a test
mode (maximum 8 hours) with reset function. Software for test
and trial purposes in routine operation (test licenses) enables the
customer to use this software for each device for 90 days at the
most (maximum term). Software provided for test and trial pur-
poses as a beta version for use in routine operation may only be
used in connection with the innovaphone beta program.

Customer Obligations and Duties

innovaphone and its vicarious agents shall be indemnified
against all third-party claims based on the customer’s illegal
use of the software made available by innovaphone for trial and
test purposes (cf. item 3) and the associated services, or illegal
use of the software and the associated services endorsed by
the customer, or claims resulting, in particular, from data privacy,
copyright or other legal disputes associated with the use of the
software. The customer shall immediately inform innovaphone in
writing if third parties claim the violation of their rights. The custo-
mer shall not acknowledge any infringement of rights claimed by
third parties and shall either leave any disputes to innovaphone
or shall only conduct them in agreement with innovaphone.
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4.2.

4.3.
4.4.

4.5.

5.1.

5.2.

5.3.

5.4

5. 5.

Copyright notices, serial numbers and other features serving to
identify the program may under no circumstances be removed or
changed. The same applies to suppressing a similar notification
on the screen, if applicable.

In test mode, the customer is not permitted to override the
automatic reset by means of programming interventions.
The customer may use test licenses for each device for a
maximum of 90 days (maximum term) unless innovaphone
has agreed in writing to a longer term.

Whenever beta versions are made available to the customer,
the customer shall provide feedback based on the innova-
phone beta program. The beta program entitles innovapho-
ne to request error reports, questionnaires, improvement
suggestions, problem reports and/or support information
(“Feedback”).

Rights of Use, Non-Contractual Use of the Trial/Test and
Beta Software Versions/Contractual Penalty

All the rights to the software that is provided to the customer are
the property of innovaphone. The customer may only use the
software for trial/test purposes determined by innovaphone and
only for the term of the agreed trial/test phase. In this respect, the
customer receives the non-exclusive, temporary, non-transfera-
ble (sub-licensable) right to use the software in the object code
for the designated contractual purpose and in accordance with
these Special Provisions for Granting Free Use of Software (trial/
test and beta software versions). The customer’s authorization to
use a beta version ends at the latest when the software version
has been completed and released (software release).

Unless required by law, the customer is not permitted to copy,
sell, modify, alter or change the software in any way. innovapho-
ne only grants the customer the right to make one full copy of the
software for backup purposes. The customer shall label this as a
backup copy and include the copyright notice such as alphanu-
meric identifiers, trademarks and other copyright information. All
further rights, in particular the right to distribute, translate, pro-
cess, redesign and make the software publicly available, remain
with innovaphone.

With the exception of open source software (see further infor-
mation under item 6), the customer may not decompile or disas-
semble the software, extract program parts, carry out reverse
engineering or otherwise attempt to derive the source code from
the object code.

The customer is obliged to pay a contractual penalty amoun-
ting to twice the purchase price of the software license for
each culpable violation against the above items 5.1 to 5.3,
in particular, by

a. enabling third parties to use the software;

b. making an unauthorized copy or otherwise violating co-
pyright laws in connection with using the software;

c. using the software outside of the contractually agreed
scope (for test, trial purposes);

d. using beta versions despite the release of a new soft-
ware version or software product.

Each individual act or overuse of the software is conside-
red an individual infringement and triggers a separate con-
tractual penalty. The customer has the right to prove that
innovaphone has not incurred any damage or has incurred
considerably lower damage due to the violation. innovapho-
ne reserves the right to assert further claims for damages.
If innovaphone is entitled to damages from the same facts,
the contractual penalty shall be understood to be the mini-
mum sum paid out for damages.

Upon request, the customer shall provide innovaphone with all
information necessary to assert claims against third parties, in
particular their name and address; the customer shall furthermo-
re inform innovaphone without delay about the type and extent
of its claims against the said third party resulting from the use of
the software being granted without authorization.

Open Source Software, Freeware and Third-party Software
Components

If the innovaphone software contains open source software,
freeware and third-party software components, rights of use
other than those stated in item 5 may apply. These are either
shown by innovaphone as part of the installation process or de-
scribed in the documentation on the portal. The customer must
observe these rights.
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10.

12.

13.

Term and Termination

The customer may prematurely terminate the trial/test phase at
any time. innovaphone is entitled to withdraw the software pro-
vided free of charge (trial/test and beta software versions) and
the rights of use at any time. If the right of use is limited in time, it
ends upon expiry. This means that all rights of use and all other
rights granted to a user expire.

In the event of a withdrawal or other termination of the rights
of use, the user must delete the software including any back-
up copies without delay. Upon request, the user must confirm to
innovaphone in writing that no further copies exist.

Implied Warranty

innovaphone does not assume any warranty for software
provided free of charge. Software is used at your own risk to
the extent permitted by applicable law.

Software provided for trial and test purposes is deemed to be a
software version that may be incomplete and may contain errors
or inaccuracies that may result in errors, unusability and/or loss
of data or information. Beta versions in particular are in the de-
velopment stage. Software is used at your own risk to the extent
permitted by applicable law.

innovaphone is only liable for quality defects and defects in title
in case of fraudulent concealment. The following item 9 applies
to claims for damages.

Liability

innovaphone assumes no liability for software provided free of
charge, in particular for damages to other software and/or hard-
ware, damages caused by loss of use, loss of data and dama-
ges caused in connection with the functionality of the software.
innovaphone is only liable for damages that are based on intent,
gross negligence and fraudulent conduct. This limitation of liabili-
ty does not apply to damages resulting from injury to life, body or
health, for which innovaphone is liable without limitation. Product
liability is not excluded.

Import/Export Compliance

The customer must comply with import and export regulations
applicable to granting free use of software, in particular those of
the United States of America. In the case of cross-border delive-
ry or service, the customer shall bear any customs duties, fees
and other charges incurred. The customer shall be responsible
for handling legal or official procedures in connection with the
cross-border delivery or service..

Applicable Law, Place of Jurisdiction

The contract for granting free use of software and these Special
Provisions are subject to German law, excluding the UN Con-
vention on Contracts for the International Sale of Goods (CISG).
The place of performance for deliveries and services and the
place of subsequent performance is Stuttgart.

Side agreements, amendments or supplements to these Special
Provisions for Granting Free Use of Software require the sig-
nature of both parties or their authorized legal representatives to
be effective. The same applies to any modification of this written
form requirement.

The place of jurisdiction for all and any disputes arising from on
in connection with granting free use of software is Stuttgart. Any
exclusive place of jurisdiction takes priority.

Contract Language; German Language Prevails

These Special Provisions were prepared in German. If these
provisions and the contract are translated into other languages
and provided to the customer, the German version shall prevail
if there are any discrepancies between the different language
versions.

Partial Invalidity/Severability Clause

If individual provisions in these Special Provisions are or beco-
me invalid, void or unenforceable, the validity of the remaining

29

provisions in these Special Provisions shall remain unaffected.
The parties agree that in such a case, the provision shall apply
that is closest to expressing the intended economic purpose of
the invalid, void or unenforceable provision. The above provision
shall apply mutatis mutandis if these Special Provisions should
fail to cover a specific aspect.

H. Special Provisions for Hardware Rental

Contracting Parties

The contracting parties are innovaphone AG (hereinafter refer-
red to as “innovaphone”) and the customer, which is not a consu-
mer within the meaning of Section 13 German Civil Code (BGB).

Scope of Application and Subject Matter of the Contract

On the basis of the framework contract on renting hardware, the
customer is entitled to conclude individual contracts for renting
innovaphone hardware and hardware components. In addition
to the general provisions of innovaphone’s General Terms and
Conditions, these Special Provisions regulate the special provisi-
ons for renting hardware and hardware components (hereinafter:
Rental Item(s)). Individual or multiple Rental Items that are the
subject of an individual rental contract are hereinafter collectively
referred to as “Rental Object”.

In case of contradictions, these Special Provisions take prece-
dence over the general provisions in innovaphone’s General
Terms and Conditions. The provisions in the framework rental
contract for hardware take precedence over the general provisi-
ons and the Special Provisions of innovaphone’s General Terms
and Conditions.

The customer’s general terms and conditions do not form part of
the contractual agreement between the contracting parties un-
less otherwise confirmed in writing by innovaphone.

Performance and Delivery, Restriction of Performance

The scope of service and delivery of the Rental ltem(s) is spe-
cified in the pertinent product specifications and, if applicable,
in the manual and/or installation instructions, the CE datasheet
and short user guides and/or assembly instructions in the ma-
nufacturer’s language (German and English). The most recent
documents are delivered with the hardware and/or are available
on the innovaphone website.

Replacing certain equipment (e.g. receiver cables, batteries, re-
chargeable batteries etc.) is not part of innovaphone’s obligation
to render services.

The customer may only use resources and accessories for ope-
rating the hardware that were specified by innovaphone in the
product specifications, otherwise the operability of the hardware
cannot be guaranteed.

A prerequisite for operating or deploying the Rental Item is that
the customer registers on the corresponding innovaphone plat-
form, creates a customer account and adds the amount of iSCs
required for the rent to its customer account. iSCs can be pur-
chased from authorized innovaphone partners and added to the
customer’s account via the activation key.

In the event that the hardware delivery includes software that is
absolutely essential to operating the hardware (e.g. operating
software or firmware/configuration software), the customer recei-
ves a right of use for that software under the hardware rent that
refers only to that specific unit. The software rental contract and
the Special Provisions for Software Rental apply to innovaphone
software products.

Place of performance for the obligations of both parties arising
from the contract on renting hardware is the registered office of
innovaphone (Sindelfingen, Germany).

innovaphone is entitled to deliver partial services, if partial de-
livery is possible and is deemed reasonable for the customer.
The delivery is exw (Sindelfingen warehouse). The delivery of
the Rental Item or Rental Object to a different delivery location
must be ordered separately by the customer and is subject to a
charge. The customer must pay in advance all shipping costs, in-
cluding packaging costs. The amount stated in the order accep-
tance or in an invoice must be transferred to the account indica-
ted by innovaphone within ten (10) calendar days upon receipt.
The Rental Item(s) will only be shipped after the customer has
paid the shipping costs as calculated by innovaphone. If the cus-
tomer wishes to have insurance for the transport, the customer
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is responsible for taking out such insurance itself.

Agreed delivery dates are deemed to have been met if the Ren-
tal Item(s) is/are made available at the Sindelfingen warehouse
on the agreed delivery date or — in the case of sales shipment
on behalf of the customer — have been handed over to the for-
warding agent, the carrier or the person otherwise designated to
carry out the carriage of goods.

Delivery dates may be postponed to a reasonable extent in case
of unforeseen circumstances and delivery difficulties which are
not innovaphone’s fault, irrespective of whether they occur at
innovaphone or at a manufacturer or upstream supplier, such
circumstances include force majeure, governmental measures,
non-granting of official permits, labor disputes (strike, lockout),
sabotage, shortage of raw materials. innovaphone shall imme-
diately inform the customer about the occurrence of such cir-
cumstances and agree on a new delivery date. If the aforemen-
tioned circumstances lead to the delivery date being postponed
by more than twelve (12) weeks, both contracting parties are
entitled to withdraw from the contract with regard to the affected
scope of performance (contractual right of rescission). The as-
sertion of claims against innovaphone, especially the assertion
of claims for damages, is excluded.

Acceptance of the Rental Item, Notification of Defects

The customer is obliged to accept the Rental Item(s). In case
they are shipped on behalf of the customer to a specific des-
tination (place of delivery), the customer must ensure that the
shipment is received at the agreed time at the agreed place of
delivery.

The customer is obliged to inspect the external condition of the
Rental Object without delay upon receipt and the number of units
(volume). This must be documented in writing by the customer
on the receipt or consignment note directly upon receipt of the
Rental ltem or Rental Object. Any hardware that is to be installed
must be checked before installation.

Only significant defects that impair the functionality entitle the
customer to refuse acceptance of the Rental Item(s).

Allocation of Risk

The risk (in terms of both payment and performance), in particu-
lar the risk of — also accidental — destruction, loss or theft as well
as damage and premature wear and tear of the Rental Object,
shall pass to the customer at the time the item is made available
for collection from the warehouse (Sindelfingen); in the case of
shipment on behalf of the customer, the risk shall pass to the
customer when the item is handed over to the forwarding agent,
the carrier or the person otherwise designated to carry out the
shipment. This means that such events do not release the cus-
tomer from its obligations under the individual rental contract, in
particular not from the obligation to pay the rental rate. The cus-
tomer shall inform innovaphone about such events without delay.

Mandatory Deployment and Connection to the PBX

The customer may only set up the Rental Item(s) in the country
of delivery (site) as specified in the order. Changing or trans-
ferring the location to another country requires the consent of
innovaphone.

The customer is responsible for setting up, installing, deploying
and, if required, configuring the hardware on the PBX. The Cus-
tomer shall deploy the Rental Item(s) within ten (10) calendar
days after receipt.

The customer shall make available at its own cost and in a timely
manner all the technical requirements for setting up, installing
and deploying the hardware, such as for instance the telephone,
network and internet connections, as well as the required system
equipment and environment.

If deployment does not take place or does not take place within
ten (10) calendar days after receipt of the Rental Item(s), inno-
vaphone may deactivate the login to the PBX and is entitled to
finally reject the services under the rental contract and to declare
to the customer in writing or by electronic means (e.g. by e-mail)
that it is rescinding the rental contract (right of rescission). The
customer is entitled to prove that it is not responsible for not de-
ploying the hardware or not deploying it in due time
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7.2.

7.3.

7.4.

7.5.

7.6.

7.7.

8.1.

Rental Rate (iSC values), Due Date and Invoicing/Price
Adjustment

The customer shall pay a rent for the entire term of the contract
as specified in this item. The rental rate (iSC value) is speci-
fied in innovaphone’s price list for renting hardware as amen-
ded, in which an iSC value is stated for each item. iISC may be
purchased at authorized innovaphone partners. The activation
key, which the customer is given when it purchases iSCs, must
be used to add iSCs to the customer’s account on the myApps
platform.

Note: If the customer also rents software products from in-
novaphone, it should also take into account the amount of
iSCs required for this and, if necessary, upload additional
iSCs.

The customer shall pay the rental rate for the respective Rental
Item when it is connected to the PBX, at the latest ten (10) ca-
lendar days after provision of the Rental Iltem at the Sindelfingen
warehouse or, in the case of shipment to the customer, when
the Rental ltem is handed over to the transport company or for-
warding agent. The rent is thus due for payment at the latest
on the eleventh (11th) calendar day without requiring a payment
request by innovaphone and irrespective of whether the Rental
Item has been connected to the PBX.

innovaphone is entitled to collect receivables that are due under
individual rental contracts from the customer’s account. Depen-
ding on the selection of Rental ltems and amount (configuration
of the PBX), the necessary amount of iSCs is automatically col-
lected when the Rental Item(s) are connected. The rent is billed
per second.

If the customer does not have sufficient iSCs in its customer ac-
count to pay the rental rate, the customer shall pay the corre-
sponding value either in iSCs or in money (EUR) to innovapho-
ne, whichever innovaphone prefers; in this case, innovaphone
is entitled to claim default costs and further claims for damages.
Furthermore, innovaphone is entitled to block or deactivate ac-
cess to the PBX and the myApps platform.

If a unit is de-installed or deployed from the PBX during the rental
period (e.g. because the PBX is reconfigured or moved to anot-
her site within the country of delivery, or because of a repair),
the customer is generally still obliged to pay the rental rate for
the entire time the unit is not connected to the PBX. Any other
agreements require innovaphone’s written consent (e.g. tempo-
rary shutdown and exemption from paying the rental rate when
moving to another site within the country of delivery). Even if the
hardware is de-installed, innovaphone is entitled to deduct the
required number of iISCs from the customer account. If the cus-
tomer does not have sufficient iISCs, the customer shall pay the
rental rate due either in iSCs or in money (EUR) to innovapho-
ne, whichever innovaphone prefers; in this case, innovaphone
is entitled to additionally claim default costs and further claims
for damages.

The customer is always able to see in its customer account the
current remaining time of use of the Rental Item(s) on the basis
of the iSC credit balance in the installation available at that time.
innovaphone shall also inform the customer in a timely manner
about the amount of iSCs used or whether it is necessary to pur-
chase or upload additional iSCs for its customer account, either
in writing or by electronic declaration via e-mail, whichever inno-
vaphone prefers.

The price list (number of iISCs per product), which is valid at the
time the iSCs are uploaded to the customer account, is decisive.
This value is used by the system to calculate the rental amount.
If this leads to a price change during the respective rental term,
innovaphone shall adjust the prices at its own discretion on
the basis of Section 315 of the German Civil Code (BGB); the
change in price is either communicated to the customer by e-
mail or displayed on the portal. In the event of a price increase
or for any other reason, the customer shall have the right to
terminate the rental contract with immediate effect.

Use/Granting of Rights, Site and Maintenance of the Rental
Object

innovaphone grants the customer the right to use the respective
Rental Item in permanent operation during the term of the rent
as per the contract. It is not permitted for the customer to switch
the configuration on and off on a regular basis, nor is it permitted
to up or downgrade the configuration on a regular basis (e.g.
“weekend downgrading”, part-time or holiday downgrades) in
order to optimize the amount of fees due for payment. The cus-
tomer shall refrain from taking such actions. In case of violation
of this obligation, innovaphone is entitled to block access to the
PBX and the myApps platform or to block the use of the Rental
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8.3.

8.4.

8.5.

8.6.

8.7.

9.1.

9.2.

Object(s) in any other way or to prohibit the use of the Rental
Iltem(s); in all other respects, innovaphone always reserves the
right to assert claims for damages.
In the event that the hardware delivery includes software that is
absolutely essential to operating the hardware (e.g. operating
software or firmware/configuration software), the customer recei-
ves a right of use for that software under the hardware rent that
refers only to that specific unit. The software rental contract and
the Special Provisions for Software Rental apply to innovaphone
software products.
The customer may only set up the Rental Object in the country of
delivery as specified in the order. Changing or transferring the lo-
cation to another country requires the consent of innovaphone. If
a country of delivery is not stated in the rental contract, the coun-
try in which the customer’s registered office is located shall be
deemed the agreed country of delivery. Changing the country of
delivery (shipment) requires innovaphone’s prior written consent.
Using the Rental Object is no longer or temporarily not possible
if the customer decommissions the Rental ltem(s) (removes the
device connection) or if the customer terminates the respective
individual rental contract and innovaphone sets up a technical
block.
Note: Emergency calls cannot be made via IP Telephony if
it is no longer possible or temporarily impossible to use the
software because the system is shut down. The customer
must always ensure that emergency calls can be made via
other telephone networks.
The customer does not have the right to claim the ownership of
the Rental Object be purchased or transferred.
If the Rental Object is connected to another movable asset or
building, this connection is only for a temporary purpose within
the meaning of Section 95 of the German Civil Code (BGB) and
it is intended that they will be separated upon termination of the
rental contract.
innovaphone grants the customer a non-exclusive right to use
the Rental Item(s) as well as the software contained therein (e.g.
operating system software) and hardware licences, limited to
the rental term. If the software contains components from other
manufacturers, separate license terms apply. This is particularly
the case for open source software, freeware and third-party soft-
ware components. The license conditions are either displayed by
innovaphone during the installation process or are referred to in
the documentation (currently available under http://wiki.innova-
hone.com/index.php?title=Reference:Opensource).

Special Obligations of the Customer when Renting Hard-
ware

The customer

1) may only set up the Rental Object in the country of delive-
ry as specified in the order. Changing or transferring the
location to another country requires the consent of innova-
phone,

2) must handle the Rental Object with care and may only use
it only in accordance with the contract terms,

3) must observe the recommendations for use/operating ma-
nuals; specifically, the customer may only use resources
and accessories for operating the hardware that were speci-
fied by innovaphone in the product specifications, otherwise
the operability of the hardware cannot be guaranteed,

4) may only place the Rental Object in suitable rooms,

5) must provide the appropriate energy sources for the Rental
Object,

6) must refrain from making changes, adding further installa-
tions, making improvements to the Rental Object without
prior consent of innovaphone, whereby the consent must be
in writing but does not require a signature,

7) must tolerate remote access to the Rental Object for the
purpose of checking its functionality or in order to locate er-
rors/defects in the Rental Object, provided the requirements
of data protection law are complied with,

8) must inform innovaphone of any changes to the e-mail ad-
dress without delay; the customer is responsible for ensu-
ring that declarations/explanations can be conveyed to him
by e-mail. The customer is responsible for receiving and
acknowledging the contents of the e-mails.

The customer must keep the Rental Object free from all rights of
third parties. The customer must immediately oppose enforce-
ment measures and claims asserted by third parties regarding
the Rental Item(s) and shall inform innovaphone of such mea-
sures without delay. This also applies in particular to enforced
auction claims and/or receivership of plots of real estate with re-
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10. 3.
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10. 6.

10.7.

10. 8.

gard to the property on which the Rental Item(s) is/are located.
The customer shall bear the costs of all measures which are ne-
cessary to avert possible impairments of innovaphone’s property
rights to the Rental ltem(s), including any legal fees required by
innovaphone.

In consultation with the customer, innovaphone is entitled to
inspect the Rental Object; for this purpose, the customer shall
inform innovaphone about the location immediately upon being
requested to do so and, if necessary, shall grant innovaphone
the required access rights. An inspection may also take place if
there is good reason without prior notice during the customer’s
normal business hours.

Granting Third Parties Use of the Rental Object

It is generally not permitted to grant third parties use of the Ren-
tal Object without innovaphone’s prior written consent.
Customers that are authorized innovaphone partners have the
right to grant third parties the right to use the Rental Object wit-
hout written consent, whereby the following restrictions apply:

1) authorized innovaphone partners with the distributor status
and in possession of a valid distributor contract are entit-
led to grant authorized resellers the right to use the Rental
Object;

2) authorized innovaphone partners with the reseller status
and in possession of a valid reseller contract are entitled to
grant end customers (entrepreneurs within the meaning of
Section 14 German Civil Code (BGB)) the right to use the
Rental Object.

If the customer grants third parties use of the Rental Object, the
customer is, in its capacity as the lessee, liable for the conduct of
the third party in the same way as it is liable for its own conduct.
Furthermore, the customer is strictly liable vis-a-vis innovaphone
regardless of fault for all impairments sustained to the Rental
Object, this especially applies to deterioration of condition or loss
or theft of the respective Rental Object.

If third parties are lawfully granted the right to use the Rental
Object, the customer shall be entitled to transfer non-exclusive
rights of use to software contained in hardware for the intended
use of the respective Rental Item(s).

End customers (entrepreneurs within the meaning of Section 14
German Civil Code (BGB)) are not entitled to grant third parties
(outside of their business organization) the right to use the Ren-
tal Object.

If third parties are lawfully granted the right to use the Rental
Object, the customer shall ensure in particular that

1) innovaphone’s property rights to the Rental Object under
civil law are not affected or cancelled unless this refers to
statutory liens that are not at the customer’s disposal and
the termination of which occurs at the latest by the end of
the rental term;

2) the Rental Object is returned immediately if the individual
rental contract is terminated,

3) the fulfilment of the contractual rights and duties under the
framework rental contract for hardware and the respective
individual contracts are not impacted to the detriment of in-
novaphone, such as

+ the duty to deploy and use the system in permanent ope-
ration,

+ the duty to use the Rental Object or to transport it exclu-
sively within the agreed country of delivery,

+ the prohibition to transfer the use of the rented object to
third parties without innovaphone’s consent.

4) the requirements for attributing the economic ownership of
the Rental Object to innovaphone according to the require-
ments of German tax law are neither put at risk, impaired
nor cancelled; transferring the Rental Object to a country
other than the country of delivery stated in the contract re-
quires the consent of innovaphone.

Upon innovaphone’s request, the customer is obliged to disclo-
se all contracts granting third parties use of the Rental Object
(e.g. sub-rental agreement) and shall provide innovaphone with
a copy of the contractual agreements and inform innovaphone
about the location of the Rental Object.

The customer hereby assigns to innovaphone by way of security,
and innovaphone accepts this assignment, any claims for fees,
replacement and/or surrender it may have vis-a-vis third parties
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in connection with the Rental Item(s). Initially, this assignment
is not disclosed to the claimants. If the third party falls behind
with its duties as per the rental contract, innovaphone is entit-
led to disclose the assignment or to demand that the customer
discloses the assignment. If innovaphone need the customer’s
support in order to enforce the assigned rights, this support must
be provided without delay upon request at the customer’s own
expense unless the support would involve unreasonable effort
for the customer.

Implied Warranty/RMA

The customer shall first contact its designated innovaphone part-
ner whenever defects are identified or troubleshooting is requi-
red. If this is not successful and the defect cannot be remedied
or if the customer is an innovaphone partner, the customer may
contact innovaphone directly and report the defects.

If the customer has the corresponding authorization rights, the
customer may report defects in the so-called RMA procedure
(Return Material Authorization) electronically via an innovapho-
ne platform.

innovaphone shall process incoming notification of defects by
the customer within a reasonable period.

In order to remedy defects, innovaphone is entitled to first carry
out remote maintenance (repair) or other suitable measures (e.g.
through a transitional/workaround solution) without requiring the
consent of the customer. The customer shall thus grant innova-
phone remote access and shall permit innovaphone to carry out
an automatic configuration, including a firmware update, to the
extent that such measures are technically feasible and required
for repairing the defect.

Instead of remedying defects, innovaphone may deliver an ex-
change/replacement unit to the customer with the customer’s
consent.

The place of performance of the mutual obligations in con-
nection with the maintenance of the Rental Item or the Ren-
tal Object and the implied warranty is the registered office of
innovaphone (Sindelfingen warehouse).

If innovaphone provides an exchange/replacement unit, the cus-
tomer is obliged to return the Rental Item to innovaphone without
delay. The customer shall bear the cost incurred in shipping the
Rental Item to the place of performance for the purpose of reme-
dying the defect or making a replacement delivery (Sindelfingen
warehouse), e.g. packaging and transport and insurance costs.
The cost required for remedying the defect shall be borne by
innovaphone, including in particular cost of labor and materials,
including the packaging and transport costs required to return
the hardware to the customer.

In the event that innovaphone delivers a replacement unit to the
customer, the customer shall connect it to the PBX without de-
lay. If hardware-related software licenses are bound to the unit
(e.g. gateways), the corresponding software license shall only
be valid for the new unit/replacement. The customer can show
the change of unit in its my.innovaphone portal. It is no longer
permitted to use the software and the old unit.

If, after notification of a defect, innovaphone has performed
services for detecting defects and if no defect is found (e.g. the
unit’'s defect has occurred due to overvoltage or due to impro-
per handling of the device by the customer) and if the customer
could have recognized this, the customer shall bear the costs
arising from this. The calculation of costs is based on innovapho-
ne’s fee rates that apply at the time the service was provided.

If the remedy of defects or a replacement delivery with an
appropriate deadline fails, the customer may terminate the
rental contract without notice. Item 14 applies to any claims
for damages. Any strict liability of innovaphone for com-
pensation for damages for defects existing at the time of
contract conclusion as per Section 536 a (1) Alt. 1 German
Civil Code (BGB) that applies irrespective of who is at fault
is excluded.

Termination of the Rental Contract

The customer may terminate an individual rental contract at any
time with effect from the day following the termination. Notice of
termination must be given electronically on the myApps platform
and for each unit by clicking on (“Terminate rental”); sending the
electronic notification is deemed to be termination for the follo-
wing day.

innovaphone is entitled to terminate an individual rental contract
with a one month notice period to the end of the month. Termi-
nation for good cause by innovaphone remains unaffected by
the above provision. Good cause for extraordinary termination
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by innovaphone is in particular deemed to exist if

1) the customer violates the essential contractual obligations
that are incumbent upon it under the framework contract on
renting hardware and does not refrain from such violation
despite a written warning or does not immediately eliminate
consequences of contract violations that have already oc-
curred and thereby violates the rights of innovaphone to a
more than insignificant extent;

2) the customer disregards the requirement of permanent ope-
ration or violates the prohibition of downgrading or moves
the Rental Item(s) to another location outside the agreed
delivery country and does not refrain from this breach of
contract despite a written warning by innovaphone;

3) the customer uses the Rental Object in breach of the con-
tract terms and does not refrain from doing so despite a
written warning;

4) the customer concealed facts or circumstances when con-
cluding the contract, the knowledge of which would have
prevented innovaphone from concluding the individual ren-
tal contract on the basis of an objectively appropriate as-
sessment.

Notice of termination may be given in writing and does not requi-
re a signature (e.g. by e-mail).

The rental contract is not extended automatically if the customer
continues to use the Rental Item(s) beyond the date of termina-
tion of the individual rental contract.

Returning the Rental Item/Rental Object

Upon termination of the individual rental contract, the customer
shall immediately return, at the latest within ten (10) calendar
days, the respective Rental Item or Rental Object to innovapho-
ne (Sindelfingen warehouse) or to a third party named by inno-
vaphone at its own expense and risk and insured for transport.
Before returning the Rental Object, the customer shall ensure
that any data stored on the device by the customer has been
irretrievably deleted and storage media (e.g. SSD hard disks)
have been removed. innovaphone does not assume liability for
the loss of data and/or storage media in this context (cf. 14.2
and 14.3).

If the customer terminates the rental contract immediately after
its conclusion or immediately after the contract begins and if the
customer has ordered the Rental Item(s) to be shipped and in-
novaphone has already carried out the shipping/packaging, the
customer shall bear the shipping costs for the outward and return
transport, including packaging costs.

The customer shall enclose a written report on the condition of
the respective Rental Item to record any existing damage. inno-
vaphone shall check the condition report for correctness after
receipt of the Rental ltem and make any amendments as neces-
sary. innovaphone shall then evaluate and inform the customer
of the extent of any reduction in value of the Rental Item that
exceeds normal use and invoice the customer for such above-
average reduction in value.

If the customer does not return the Rental Item or Rental Object
within the agreed period of time, the customer still has to pay
innovaphone the agreed rental rate until it is returned to innova-
phone. innovaphone reserves the right to claim further damages.
In case the customer is obliged to return the Rental Item(s), in-
novaphone has the right to take direct possession of the Rental
Iltem(s) itself. The customer is obliged to disclose the location
and the respective user if it has granted a third party use of the
Rental Item(s).

If, in the case of termination of the contract, the customer is ob-
jectively unable to return the Rental Item(s) in whole or in part,
e.g. in case of loss or destruction, the customer shall reimburse
innovaphone the current market value (dealer sales value) that
would have been due for the Rental Item(s) in proper condition
at the time of termination of the individual rental contract. If the
Rental Object consists of several items, the above provision ap-
plies mutatis mutandis to those items that objectively cannot be
returned by the customer.

If the customer does not remove storage media contained in
the hardware or does not delete the data properly, innovaphone
shall carry out irretrievable deletion and/or disposal compliant
with data protection laws. Regarding innovaphone’s liability for
loss of data, the provisions stated in 14.2 and 14.3 shall apply
(exclusion of liability).

The above provisions shall apply mutatis mutandis in the event
that the customer has an obligation to return the goods within the
scope of the delivery of an exchange/replacement unit in con-
junction with the notification of defects
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Liability, Liability Limitations

General Liability Limitation: innovaphone is liable to an un-
limited extent for deliberate acts or gross negligence in the case
of injuries to life, limb or health as well as if a promised feature
is missing. If innovaphone’s performance is behind schedule or
if performance has become impossible or if a material obligation
has been violated, the liability for damage to property and pecu-
niary loss attributable to this is limited to the foreseeable damage
typical for the contract. A material obligation is an obligation, the
fulfilment of which is essential to implementing the rental con-
tract, the violation of which endangers reaching the purpose of
the contract and on the observance of which the customer may
regularly rely. Product liability is not excluded.

Liability upon Loss of Data: The customer is aware that sto-
rage media (e.g. SSD hard disks in the case of gateways) may
have been installed in the hardware and that data is stored. The
customer bears the risk of loss of data. The customer shall en-
sure that the data is backed up properly and shall make backup
copies and copies of the data at regular intervals. The custo-
mer may not use the hardware and its integrated software as
the only storage medium for important data. In the case of loss
of data, innovaphone shall be liable to the extent that the
damage would have occurred if the customer had carried
out proper data backup; the liability is thus limited to the
reconstruction efforts that would be required assuming the
customer had carried out proper data backup. In the case of
ordinary negligence by innovaphone, this liability shall only
apply if the customer carried out data backup immediately
before the measure leading to the data loss. The limitation
of liability shall not apply in the event of deliberate acts or gross
negligence, in the absence of a warranted characteristic and if
the German Product Liability Act (ProdHaftG) applies.

Note: Before returning/delivering a unit to innovaphone
(even if it is sent for repair purposes), the customer must
delete stored data or remove the hard disk and destroy it in
accordance with data protection regulations.

Exemption from liability in case of data loss: The customer
indemnifies innovaphone against all claims arising from and in
connection with a data loss within the meaning of item 14.2, also
vis-a-vis third parties, who assert these claims against innova-
phone due to data loss on rental hardware.

Iltems 14.1 to 14.2 shall apply mutatis mutandis to claims for
reimbursement of expenses and other liability claims.

Any and all contractual claims for damages shall become statu-
te-barred twelve (12) months after the beginning of the statutory
period of limitation.

Import/Export Compliance

The customer shall be responsible for observing the import and
export regulations applicable to deliveries or services in con-
nection with rental hardware products, in particular those of the
United States of America. In the case of cross-border delivery or
service, the customer shall bear any customs duties, fees and
other charges incurred. The customer shall be responsible for
handling legal or official procedures in connection with the cross-
border delivery or service.

Applicable Law, Place of Jurisdiction

These Special Provisions for Hardware Rental and the under-
lying contract on renting hardware are subject to German law,
excluding the UN Convention on Contracts for the International
Sale of Goods (CISG).

The place of performance for deliveries and services and the
place of subsequent performance is Stuttgart.

Side agreements, amendments or supplements to these Spe-
cial Provisions for Hardware Rental require the signature of both
parties or their authorized legal representatives to be effective.
The same applies to any modification of this written form requi-
rement.

The place of jurisdiction for all and any disputes arising from or
in connection with renting hardware is Stuttgart. Any exclusive
place of jurisdiction takes priority.

Contract Language; German Language Prevails

These Special Provisions for Hardware Rental and the contract
on renting hardware have been drawn up in German. If the GTC
and the contract on renting hardware are translated into other
languages and provided to the customer, the German version
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shall prevail if there are any discrepancies between the different
language versions.

Partial Invalidity/Severability Clause

If individual provisions in these Special Provisions for Hardware
Rental or the contract on renting hardware are or become inva-
lid, void or unenforceable, the validity of the remaining provisions
in these general terms and conditions remain unaffected. The
parties agree that in such a case, the provision shall apply that is
closest to expressing the intended economic purpose of the in-
valid, void or unenforceable provision. The above provision shall
apply mutatis mutandis if these Special Provisions for Hardware
Rental or the contract on renting hardware should fail to cover a
specific aspect.

. Special Provisions for Software Rental

Contracting Parties

The contracting parties are innovaphone AG (hereinafter refer-
red to as “innovaphone”) and the customer, which is not a consu-
mer within the meaning of Section 13 German Civil Code (BGB).

Scope of Application and Subject Matter of the Contract

In addition to the general provisions of innovaphone’s General
Terms and Conditions, these Special Provisions regulate the
special provisions for software rental. The software products that
are available for rental (Rental Iltems) are listed in the innovapho-
ne licensing guidelines as amended, which can be accessed
from the Downloads section of the innovaphone website. The
customer determines the scope of the Rental ltems by selecting
the software rental products via the PBX configuration or by ma-
king a change to configuration in the Devices app of the respec-
tive installation in the “Software rental” menu item.

In case of contradictions, these Special Provisions take prece-
dence over the general provisions in innovaphone’s General
Terms and Conditions.

The customer’s general terms and conditions do not form part of
the contractual agreement between the contracting parties un-
less otherwise confirmed in writing by innovaphone.

Offer and Contract Conclusion

By displaying the proposed software rental contract, innovapho-
ne makes a legally binding offer. The offer is directed exclusively
at companies (natural and legal persons or partnerships with le-
gal capacity), not at consumers within the meaning of Section 13
German Civil Code (BGB).

By clicking on a button, an entry in a text field and/or a check
box, the customer declares electronically that it accepts the offer
to conclude a software rental contract (legally valid declaration
to enter into a contract) and furthermore accepts these Special
Provisions for Software Rental.

The customer receives the electronically concluded rental con-
tract from innovaphone either by e-mail to the e-mail address
specified by the customer or via its customer account in the por-
tal.

Performance and Delivery, Registration and Restriction of
Services

A prerequisite for operating or deploying the Rental Item is that
the customer registers on the corresponding innovaphone plat-
form, creates a customer account and adds the amount of iSC
required for the rent to its customer account. iSC can be pur-
chased from authorized innovaphone partners and added to the
customer’s account via the activation key.

innovaphone shall deliver the selected Rental Item(s) upon pay-
ment of the iSC as per the current price list for software rental
products (Rental Items). The amount if iSC is amended at the
time the Rental Items are selected via the configuration of the
PBX or at the time when the configuration is changed. To do
this, the customer must click on a button, a text field and/or a
check box in its customer account to select which and how many
(quantity) software rental products are required.
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4.9.

5.1.

5.2.

5.3.
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5.6.
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The respective number of iSC required (price per average
month) is shown to the customer on the portal before the (new)
configuration is selected or confirmed.

innovaphone grants the customer a time-limited, non-exclusive
usage right for the innovaphone software (Rental Item), which
the customer obtains under the software rental contract to ope-
rate the PBX and myApps communications platform (hereinafter
“myApps platform”). If the customer allows third parties to use
the Rental ltems in accordance with item 8.2. below (admissible
granting of use), the customer is authorized to transfer non-ex-
clusive rights of use.

The software is delivered by way of download as an object code
or it is already pre-installed on the hardware. The customer shall
install and configure the Rental Items itself or through an autho-
rized innovaphone partner. The customer can use the software
immediately after configuration and once the iSC have been
uploaded.

The right to use the Rental Iltems expires or is restricted if
and to the extent that the customer does not have sufficient
iSC credit for the number of software products selected,
which are necessary for the operation of the PBX configu-
red by the customer. The customer is always able to see in
its customer account the current remaining time of use of the
configured software on the basis of the iSC credit balance in the
installation available at that time. innovaphone shall also inform
the customer in a timely manner about the amount of iSC used or
whether it is necessary to purchase or upload additional iSC for
its customer account, either in writing or by electronic declaration
via e-mail.

Note: Emergency calls cannot be made via IP Telephony if it
is no longer possible or is temporarily impossible to use the
software because the iSC have all been used. The customer
must always ensure that emergency calls can be made via
other telephone networks.

The rented software must be used in permanent operation.
It is not permitted for the customer to switch the configu-
ration on and off on a regular basis, nor is it permitted to
up or downgrade the configuration on a regular basis (e.g.
“weekend downgrading” in order to optimize the amount of
fees due for payment.

If the software supplied by innovaphone does not work and/or
malfunctions, the customer shall inform its designated innova-
phone partner without delay so that the malfunction can be re-
medied. If the customer itself is the innovaphone partner, it can,
depending on its partner status, contact innovaphone directly.
When granting the customer the right to use the Rental Item(s),
innovaphone shall provide the customer with new versions of the
rented software in order to keep it up-to-date and to remedy any
defects. innovaphone shall provide the customer with updates
with technical modifications and improvements and/or patches
with corrective software. This does not cover material expansi-
ons to the functionalities and partial or full reprogramming. The
customer must rent these for a fee by selecting the newer ver-
sion and changing the configuration.

Rental Rate and Due Date/Price Adjustments

The prices for the individual rented software products (Rental
Iltem) are specified in the innovaphone price list. A distinction
is made between rental prices for operating the PBX or Rental
Iltems on the customer’s servers (on-premise installation or third-
party cloud services) and rental rates for software in the innova-
phone cloud when the customer uses innovaphone’s myApps
cloud service.

The calculation of the prices is based on the price list that is
valid at the time the Rental ltems are selected; the prices are
stated in iSC. iSC can be purchased via authorized innovaphone
partners.

The respective number of iSC/rental rate required depends on
the software rental products selected via configuration of the
PBX or a configuration change and the number of iSC is shown
to the customer before the (new) configuration is selected or
confirmed.

The rent is billed per second.

The rent is invoiced via the customer account where the custo-
mer has to ensure that sufficient iSC are available. The rental
rate (iISC value) is deducted from the customer account. innova-
phone is entitled to deduct any receivables that are due under
this contract from the account.

Note: If the customer also rents hardware products from
innovaphone, it should also take into account the amount
of iSC required for this and, if necessary, upload additional
iSC.

innovaphone shall adjust the prices if, during the term of the
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6. 4.

6. 5.

rental contract, the customer changes from operating a PBX or
Rental Items via the innovaphone cloud to the customer’s ser-
ver (on-premise installation or third-party cloud services) or vice
versa; when making the technical change (e.g. from on-premise
installation or third-party cloud services to innovaphone’s cloud
or vice versa) the prices for the software rental are calculated
based on innovaphone’s price list as valid at that point in time.
Otherwise, item 5.2 shall apply (calculating the prices).
innovaphone is entitled to adjust the iSC due for the software
rental at its own discretion on the basis of Section 315 of the Ger-
man Civil Code (BGB) and to replace the prices with an updated
price list; the new prices shall be shown to the customer once the
respective Rental Item has been selected. innovaphone shall in-
form the customer of price (iISC) adjustments in writing by e-mail
or in the customer account on the portal at least four (4) weeks
before the planned change takes effect. Otherwise Section 315
German Civil Code (BGB) remains unaffected.

Despite the new prices becoming effective, the old iSC calcula-
tion prices which are available on the account remain valid until
a configuration change (connection to the innovaphone server)
takes place. Once the new configuration has been confirmed,
the new prices shall apply to the entire system, whereby the new
amount of iSC is displayed before the final configuration change
is made.

In the event of a price increase or for any other reason, the
customer shall have the right to terminate the rental con-
tract with immediate effect. In this case, item 6.5 (expiry of
iSC) shall apply. This needs to be observed by the customer
if the contract is terminated.

Term of Contract and Termination, iSC Expiry after the End
of a Contract/Deletion of Customer Account

The contract is entered into for an indefinite period of time and
begins with the conclusion of the software rental contract (i.e. by
clicking a button or a check box), but at the latest at the point in
time when the services are made available (selection of the first
Rental Iltem and upon payment of the iSC).

The customer may terminate the contract at any time by giving
notice with immediate effect to the day following the notice of
termination.

innovaphone is entitled to terminate the contract with two months’
notice to the end of the month. This does not affect the right to
terminate for good cause. Good cause for extraordinary termina-
tion by innovaphone is in particular deemed to exist if

« the customer violates the essential contractual obligations
that are incumbent upon him or her under the software rental
contract and does not refrain from violating these contractual
obligations despite a written warning or does not immedia-
tely eliminate consequences of contract violations that have
already occurred and thereby violates the rights of innova-
phone to a more than insignificant extent;

» the customer disregards the requirement of permanent ope-
ration or violates the prohibition of downgrading or moves
the Rental Item(s) to another location outside the agreed de-
livery country and does not refrain from this breach of con-
tract despite a written warning by innovaphone;

» the customer uses the Rental ltems in breach of the contract
terms and does not refrain from doing so despite a written
warning;

» the customer concealed facts or circumstances when con-
cluding the contract, the knowledge of which would have
prevented innovaphone from concluding the rental contract
on the basis of an objectively appropriate assessment.

Notice of termination may be given in writing (e.g. by letter or
e-mail).

The customer’s existing iSC on the customer account may
be kept for a period of two (2) months after termination of
the rental contract. During this period, the customer may
use iSC for rental innovaphone software or hardware pro-
ducts when concluding a new contract for renting software
or hardware. The iSC expire at the end of the abovementio-
ned period of time. If the customer requests that its custo-
mer account is deleted, iSC expire with immediate effect. It
is not possible to claim reimbursement of and/or compensa-
tion for expired iSC from innovaphone.
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Software Usage Rights (Licensing Rights), the Customer’s
Special Software Rental-Specific Obligations

innovaphone grants the Customer the non-exclusive, non-trans-
ferable right, limited in time to the term of the software rental
contract, to use the software in the object code for the designa-
ted contractual purpose and in accordance with these Special
Provisions for Software Rental (Licensing right). Sub-licensing is
permissible pursuant to item 8.

As far as the software contains open source software, freeware
and third-party software components or if it is software from a
third party, other rights of use or licensing provisions may apply
in addition to those granted to the customer by innovaphone ac-
cording to the contract regarding the rental of software and these
Special provisions. These are either shown by innovaphone as
part of the installation process or described in the documentation
on the portal or provided in any other suitable way. The customer
must comply with the rights of use and/or licensing provisions of
the respective manufacturer. If software from third-party manu-
facturers provides for a transfer of the source code, the source
code is available on innovaphone’s website.

The customer is in particular obliged

1) to use the software carefully and only in accordance with
the contract,

2) to observe the relevant product-specific restrictions on the
use of the software to which innovaphone refers separately
(e.g. in the applicable licensing guidelines as amended); if
the software is bound to hardware, the customer is entit-
led to use the software on one device only. Otherwise, the
customer may use the software according to the number of
licenses purchased (usually per user).

3) to ensure sufficient iSC credit is in its customer account so
that unrestricted use of the Rental Items for the operation of
the PBX is possible during the term of the software rental
contract. If there are not sufficient iSC available, it is not
permitted and temporarily not possible to use the software
(in particular emergency calls are not possible),

4) toinform innovaphone of any changes to the e-mail address
immediately; the customer is responsible for ensuring that
declarations/explanations can be conveyed to it by e-mail.
The customer is responsible for receiving and acknowled-
ging the contents of the e-mails.

The customer is also obliged to additionally store any data stored
on the software elsewhere outside the systems and to ensure
adequate data backup.

The customer may make a full copy of the software for backup
purposes. The customer shall label this as a backup copy and
include the copyright notice such as alphanumeric identifiers,
trademarks and other copyright information. All further rights, in
particular the right to distribute, translate, process, redesign and
make the software publicly available, remain with innovaphone.
With the exception of open source software or freeware, the cus-
tomer may not decompile or disassemble the software, extract
program parts, carry out reverse engineering or otherwise at-
tempt to derive the source code from the object code. This does
not affect the customer’s right to reverse engineer or decompile
the software in accordance with mandatory legal provisions of
the German Act on Copyright and Related Rights (UrhG), in par-
ticular if this is necessary to enable the contractual functionality
or interoperability of the software with other computer programs.
The customer shall request innovaphone beforehand in writing
and with a reasonable period of time to provide the information
and documents necessary to enable the contractual functionality
or interoperability with other computer programs. Only after the
fruitless expiry of this period is the customer entitled to carry out
reverse engineering or to decompile the software within the sco-
pe of the legally binding regulations.

By terminating the software rental contract, the right to use the
software rental products expires. It is not permissible to use the
software once the rental contract has ended.

The customer’s right to use the software expires, is temporarily
restricted or restricted until the required amount of iSC is uploa-
ded (cf. item 4.6.).

Allowing Third Parties to Use the Software/Indemnification
Right

In its position as lessee, the customer is not entitled to transfer
the rented software to third parties for use without innovaphone’s
written consent. It is specifically prohibited to sublet the software
rental products. The customer’s employees may use the soft-
ware within the scope of the intended use and their work.
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8.3.

8.4.

8.5.

8.6.

8.7.

9.1
9.1.1

9.1.2

9.14

9.1.5

Customers that are authorized innovaphone partners have the
right to grant third parties the right to use the software without
written consent, whereby the following restrictions apply:

1) authorized innovaphone partners with the distributor status
and in possession of a valid distributor contract are entit-
led to grant authorized resellers the right to use the Rental
Item(s);

2) authorized innovaphone partners with the reseller status
and in possession of a valid reseller contract are entitled to
grant end customers (entrepreneurs within the meaning of
Section 14 German Civil Code (BGB)) the right to use the
Rental Item(s).

3) End customers (entrepreneurs within the meaning of Sec-
tion 14 German Civil Code (BGB)) are not entitled to grant
third parties (outside of their business organization) the right
to use the Rental ltem(s).

In the event that the authorized use of the software is granted to
a third party, the customer must ensure that the fulfilment of the
contractual obligations under this agreement on software rental
is not impaired. In the contract that grants the right to use the
software, the customer shall ensure that it is granted an extra-
ordinary right to terminate the contract in the event that innova-
phone terminates this contract and the use of the software is no
longer permitted. Furthermore, it must take any legal measures
that may be necessary to prevent or prohibit the software being
used by third parties.

When uploading iSC, e.g. by authorized third parties, it must be
ensured that these iSC are uploaded to the customer’s customer
account. If the rental contract ends and the customer account is
deleted, any existing iSC, including any iSC purchased by sub-li-
censees expire. The customer is also responsible for informing
the third party accordingly.

If the customer grants third parties use of the software, the
customer is, in its capacity as the lessee, liable for the con-
duct of the third party in the same way as it is liable for its
own conduct. Furthermore, the customer is liable vis-a-vis
innovaphone for all impairments which the Rental Item(s)
suffers regardless of fault. The customer alone is responsi-
ble vis-a-vis innovaphone for the customer account and the
rights and obligations arising from the rental contract when
third parties are granted use of the software. The customer
is fully liable for all and any use and activity that is carried
out under its login to the customer account or sub-account
and to the respective platform or PBX.

At innovaphone’s legitimate request, the customer is obliged to
disclose all subletting and contracts granting third parties use of
the software rental products.

If the software is legitimately provided to a third party, the
customer shall indemnify innovaphone against all claims,
in particular claims for damages and/or reimbursement of
costs (in particular also lawyer’s fees) that third parties may
assert against innovaphone due to the use of sub-licensed
rental software.

Warranty

Defects in Quality

The software is of the contractually agreed quality and is suita-
ble for the contractually required or usual use (functionality). The
software quality is of a standard that is common for this kind of
software, but it is not error-free. The customer must notify inno-
vaphone of defects without delay and must take the necessary
measures to determine the defects and their causes. Defects
must be determined in order for the implied warranty claim to
be valid.

Concerning remedying defects, the customer shall first contact
its respective innovaphone partner. If it is not successful and the
defect cannot be remedied, the customer may contact innova-
phone directly.

If the software has a defect and the defect cannot be remedied
as per item 9.1.2, the customer has the right for the defect to
be remedied or for new delivery (subsequent performance), whi-
chever innovaphone prefers. In order to remedy a defect, inno-
vaphone may choose to remove or circumvent the defect or to
deliver a new product (make available a new software version
or update). The Customer may only refuse a new delivery if it is
unreasonable to expect the Customer to accept a new version
because the new software is considerably different from the con-
tractually agreed quality of the software.

The duty to remedy a defect refers to the latest, most recent and
highest version number of the respective software.

Place of fulfilment for the remedy of defects is Sindelfingen.
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10. 2.

10. 3.

10. 4.

10. 5.

Subsequent performance may be effected by electronic trans-
mission (e.g. e-mail) unless this is not reasonable for the cus-
tomer (e.g. for reasons of IT security). The customer shall grant
innovaphone remote access and shall permit innovaphone to
carry out an automatic configuration, including a firmware upda-
te, to the extent that such measures are technically feasible and
required for remedying the defect.

If the customer has set innovaphone a reasonable time limit for
remedying the defects and innovaphone refuses subsequent
performance or if the subsequent performance fails, the custo-
mer has the right to demand that the contract is terminated or
the fee is reduced (reduction of the agreed fee). Subsequent ful-
filment is not considered to have failed definitely after the second
unsuccessful attempt to remedy the defect, rather there is no
limitation as to the number of attempts innovaphone may under-
take to meet its obligations during the period set by the customer,
as far as this is reasonable for the customer.

If there is an insignificant deviation from the contractually agreed
quality of the software which does not restrict the functionality, or
if the usability of the software is only impaired to an insignificant
degree and this was not explicitly provided for in the contract, the
customer may only demand the fee to be reduced (reduction of
the agreed fee).

innovaphone does not assume any liability for defects exis-
ting at the time of contract conclusion irrespective of who
is at fault as per Section 536 a (1) Alt. 1 German Civil Code
(BGB). Liability for defects caused by innovaphone as well
as liability for missing warranted features remains unaffec-
ted.

If innovaphone has provided services to search for a defect af-
ter having received notification of a malfunction and there is no
defect in quality and if the customer could have recognised this,
then the customer shall bear the costs incurred. The calculation
of costs is based on innovaphone’s fee rates that apply at the
time the service was provided.

Defects in Title

A defect in title is deemed to exist if the rights required for the
contractually intended use have not been effectively granted
once use of the software has been granted.

In case of defects in title, innovaphone warrants that it shall pro-
vide the customer either with a legally sound possibility to use
the software or take back the software at the invoice price less
reasonable compensation for the use of the service, whatever in-
novaphone prefers. The latter is only permissible if innovaphone
cannot reasonably be expected to find a remedy.

Liability
innovaphone shall always be liable for

a. damages caused intentionally or by gross negligence by in-
novaphone and its legal representatives or vicarious agents,

b. claims under the German Product Liability Act (ProdHaftG),
and

c. damages on the grounds of injury to life, limb or health cau-
sed by innovaphone, its legal representatives or vicarious
agents.

innovaphone shall not be liable in case of ordinary negligence
unless innovaphone violates a material contractual obligation,
the fulfilment of which is essential to implementing the contract,
the violation of which endangers reaching the purpose of the
contract and on the observance of which the customer may re-
gularly rely. Such liability is, in the case of property and economic
damage, limited to the foreseeable damage typical of such type
of contract. This also applies to loss of earnings or savings.
innovaphone is only liable for paying damages under an express
warranty if this is specified in the express warranty. In the event
of ordinary negligence, this liability is subject to the restrictions
set out in item 10.2.

In the event of data loss, innovaphone shall only be liable for
those expenses that are required to restore the data on the ba-
sis that the customer performed proper backups. In the case of
ordinary negligence, this liability shall only apply if the customer
carried out a proper data backup immediately before the mea-
sure leading to the data loss was implemented.

Iltems 10.1. to 10.4. apply mutatis mutandis to customer claims
vis-a-vis innovaphone for reimbursement of expenses and other
liability claims.

36

1.

12.

13.

13.

13.

13.

13.

14.

15.

15.

15.

15.

16.

Force Majeure

innovaphone is not liable for events of force majeure, which con-
siderably complicate innovaphone’s contractual performance,
temporarily hinder the proper execution of the contract or make
it impossible. All circumstances independent of the will and influ-
ence of the contracting parties, such as natural disasters, decisi-
ons by authorities, military conflicts, strike, lockout and other la-
bor unrest, confiscation, embargo or other circumstances which
are unforeseeable, serious or are not the fault of the contracting
parties and which occur after the conclusion of the purchase
contract, shall be deemed to be force majeure.

If a force majeure event prevents the parties from fulfilling their
contractual obligations, this shall not be deemed a breach of
contract, and the periods stipulated in or pursuant to the contract
shall be reasonably extended in accordance with the duration
of the event. The same applies if innovaphone requires prior in-
put by third parties and such prior input is delayed due to force
majeure.

The party affected by the force majeure event shall immediately
notify the other party in writing at the beginning and end of the
event, respectively.

Import/Export Compliance

The customer shall be responsible for observing the import and
export regulations applicable to deliveries or services in con-
nection with software rental products, in particular those of the
United States of America. In the case of cross-border delivery or
service, the customer shall bear any customs duties, fees and
other charges incurred. The customer shall be responsible for
handling legal or official procedures in connection with the cross-
border delivery or service.

Applicable Law, Place of Jurisdiction

These Special Provisions and the underlying contract for rental
software are subject to German law, excluding the UN Conven-
tion on Contracts for the International Sale of Goods (CISG).
Place of performance for deliveries and services in connection
with rental software and the place of subsequent performance
is Stuttgart.

Side agreements, amendments or supplements to these Spe-
cial Provisions for renting software require the signature of both
parties or their authorized legal representatives to be effective.
The same applies to any modification of this written form requi-
rement.

The place of jurisdiction for all and any disputes arising from on
in connection with renting software is Stuttgart. Any exclusive
place of jurisdiction takes priority.

Non-Assignability

The customer requires prior written consent to transfer the rights
and obligations arising from the rental contract with innovaphone
to a third party (non-assignability).

Applicable Law, Side Agreements and Place of Jurisdiction

These Special Provisions for Software Rental are subject to
German law, excluding the UN Convention on Contracts for the
International Sale of Goods (CISG).

Side agreements, amendments or supplements to these Spe-
cial Provisions for Software Rental require the signature of both
parties or their authorized legal representatives to be effective.
The same applies to any modification of this written form requi-
rement.

The place of jurisdiction for all and any disputes arising from or in
connection with renting software is Stuttgart. Any exclusive place
of jurisdiction takes priority.

Contract Language; German Language Prevails

These Special Conditions for Software Rental and the contract
on renting software have been drafted in German. If the gene-
ral terms and conditions are translated into other languages and
provided to the customer, the German version shall prevail if
there are any discrepancies between the difference language
versions.

Version 1.1



17.

[

Partial Invalidity/Severability Clause

If individual provisions in these Special Provisions for Software
Rental or the respective contract on renting software are or be-
come invalid, void or unenforceable, the validity of the remaining
provisions in these Special Provisions for Software Rental or the
respective contract on renting software shall remain unaffected.
The parties agree that in such a case, the provision shall apply
that is closest to expressing the intended economic purpose of
the invalid, void or unenforceable provision. The above provi-
sion shall apply mutatis mutandis if these Special Provisions for
Software Rental or the respective contract on renting software
should fail to cover a specific aspect.

. Special Provisions for the myApps Cloud Service

Contracting Parties

The contracting parties are innovaphone AG (hereinafter refer-
red to as “innovaphone”) and the customer, which is not a consu-
mer within the meaning of Section 13 German Civil Code (BGB).

Scope of Application and Subject Matter of the Contract

In addition to the general provisions of innovaphone’s General
Terms and Conditions, these Special Provisions regulate the
special provisions for innovaphone’s myApps cloud service (her-
einafter: “myApps Cloud Service”).

In case of contradictions, these Special Provisions take prece-
dence over the general provisions in innovaphone’s General
Terms and Conditions.

The customer’s general terms and conditions do not form part of
the contractual agreement between the contracting parties un-
less otherwise confirmed in writing by innovaphone.

Offer and Contract Conclusion

The mere presentation of innovaphone’s myApps Cloud Service
offering does not constitute a legally binding offer; instead, it only
constitutes a non-binding invitation to make innovaphone an of-
fer, i.e. it constitutes an invitation to place an order (invitatio ad
offerendum). The invitation to the customer with regard to the
myApps Cloud Service is only addressed to companies (natural
or legal persons or partnerships with legal capacity) and not to
consumers within the meaning of Section 13 German Civil Code
(BGB).

The use of the myApps Cloud Service is only offered to custo-
mers that rental software products from innovaphone and ope-
rate such products in the innovaphone cloud with a minimum
number of iISCs being consumed per month (condition for being
admitted to the service); the minimum consumption is specified
in the contract for the myApps Cloud Service.

The customer makes its legally binding declarations in connec-
tion with the myApps Cloud Service electronically, either by cli-
cking a button or by making an entry in a text field and/or by
clicking a check box.

innovaphone is entitled to reject the customer’s order (offer to
conclude a contract) without stating a reason.

The order placement confirmation sent by innovaphone via e-
mail does not constitute the acceptance of the offer.

The contract is deemed to have been accepted as soon as the
installation URL is sent to the customer via e-mail.

The customer receives the electronically concluded contract from
innovaphone either by e-mail to the e-mail address specified by
the customer or via his/her customer account in the portal.

Requirements for Using the myApps Cloud Service and
Minimum Amount of iSCs to be Consumed

The myApps Cloud Service can only be used if the customer
concludes a rental contract for innovaphone software products
(also referred to as “Software Rental Licenses”). The rental fees
are billed and settled by means of innovaphone Service Credits
(iSCs), which are managed in a customer account created for
this purpose on the innovaphone myApps platform. iSCs can be
purchased from authorized innovaphone partners.

The customer is obliged to ensure that it consumes a minimum
amount of iSCs when using the myApps Cloud Service. This me-
ans the customer must activate Software Rental Licenses in the
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installation that cover the agreed minimum amount of iSCs to be
consumed.

Service and Delivery/Deployment Obligation and Right of
Rescission

Delivery is effected by making available the installation URL via
e-mail to the customer, i.e. to the e-mail address provided by the
customer in its customer account on the portal. The customer is
responsible for providing a valid e-mail address and being able
to retrieve the e-mails there. The e-mail is deemed to have been
received as soon as it has arrived in the post box of the e-mail
account provided by the customer. The delivery is deemed to
have been effected as soon as the e-mail with the installation
URL has arrived in the post box, but no later than upon installa-
tion and deployment.

The customer itself shall carry out the installation and deploy-
ment as well as the connection of hardware and software pro-
ducts in the cloud or have it carried out by an authorized inno-
vaphone partner at its own cost. innovaphone is not obliged to
install and deploy or connect the customer’s hardware or soft-
ware products.

The customer must deploy the myApps Cloud Service within a
period of 10 days after receiving the e-mail with the installation
URL. If the installation and deployment is not performed within
this period, innovaphone may deactivate the installation URL
(login to the cloud) and is entitled to conclusively refuse delivery
or to declare its rescission of the contract (right of rescission)
vis-a-vis the customer in writing or by means of an electronic
declaration (e.g. e-mail).

Availability of the myApps Cloud Service/Modifications and
Payment of the Service

No separate fee is charged for the myApps Cloud Service: the
payment of the fee (iSC) for the rented innovaphone software
products (Rental Iltems) as agreed in the software rental contract
also covers the services in connection with the myApps Cloud
Service. The amount (quantity) of iSCs required for renting the
innovaphone software is specified in the innovaphone price list
applicable at the time the Rental ltems are chosen

The cloud service covers services that are specified in the con-
tract for the myApps Cloud Service and excludes services that
are not expressly mentioned in the myApps Cloud Service con-
tract or the specifications of services and/or the special notes on
the myApps Cloud Service, in particular

« transferring data or software to and from the network of the
computer centres used by innovaphone for the myApps
Cloud Service,

» installing, deploying and connecting the customer’s software
and/or hardware,

* securing and maintaining the internet connection at the cus-
tomer’s location,

» providing advice and support with regard to the customer’s
own IT and network infrastructure and/or implementing, ope-
rating or debugging in such IT and network infrastructure.

The customer may have such services carried out by an IT ser-
vice provider and/or an authorized innovaphone partner.

The rental of the innovaphone software products and the user/
license rights are not covered by the scope of service under the
innovaphone myApps Cloud Service.

innovaphone endeavours to enable troublefree use of the my-
Apps Cloud Service and shall take into account technical de-
velopments to an economically and technically appropriate
extent and in accordance with the operational possibilities of in-
novaphone. The annual availability of the myApps Cloud Service
stands at 99.9%. The availability refers to the system uptime of
the cloud service. The system uptime or availability is reduced by
the planned downtimes as per item 8.1. (Maintenance & Care) of
which the customer is informed as far as this is objectively pos-
sible in the circumstances and provided the notification does not
delay the clearance of interruptions that have already occurred.

The myApps Cloud Service might not be available in all count-
ries or access to the innovaphone cloud platforms might not be
possible from all countries or a customer’s specific location. The
customer shall check the availability or possibility to access the
cloud service before using it.

The myApps Cloud Service is provided in a multiuser environ-
ment (“Cloud”). innovaphone is therefore entitled to further deve-
lop and expand its services and to replace them with state-of-the-
art services with equal functions. In this respect, changes may
be made to individual functions/functionalities of the myApps
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Cloud Service at any time. Such changes shall not negatively
impact the security of the cloud service and its core services.
innovaphone also reserves the right to change characteristics
and functions of the myApps Cloud Service and/or all associated
services, including deactivating functions, if this is necessary for
compliance with locally applicable laws or for operational and
economic reasons. In some cases, the customer might therefore
have to use a separate instance of the myApps Cloud Service.

Customer’s Obligations

The customer is obliged to provide true information with regard
to its identity and contact details. Specifically, the customer shall
provide a real name rather than an alias or name of a depart-
ment and shall provide a valid e-mail address with the company
domain and shall not use any non-existent or private e-mail ad-
dresses. The customer shall immediately notify any changes in
its e-mail address. The customer is thus responsible for ensuring
that declarations can be sent to the customer via e-mail. The
customer is responsible for receiving and acknowledging the
contents of the e-mails. The customer must ensure that it takes
note of the contents of the e-mail and, if necessary, takes suita-
ble organizational measures, particularly if an authorized person/
legal representative (e.g. authorized innovaphone partner) has
been tasked with managing such customer account.

The use of the myApps Cloud Service requires a certain techni-
cal environment and the fulfilment of obligations on the part of
the customer to provide certain conditions and cooperate (custo-
mer-related requirements for using the myApps Cloud Service).
Specifically, the customer has the following obligations to provide
certain conditions and to cooperate:

* making an internet connection with sufficient bandwidth
available;

* ensuring that the level of security is state-of-the-art and
adequate (e.g. firewall, virus protection); the customer shall
simultaneously ensure that the data flow required by innova-
phone to render the myApps Cloud Service is not impeded
by the customer’s security systems. When using its own fire-
wall, the customer shall ensure that its firewall settings allow
the traffic required to use the myApps Cloud Service (ports/
logs),

* when using a SIP trunk, the customer shall ensure that the
level of IT security is state-of-the-art and adequate,

+ installing, deploying and connecting software and/or hard-
ware, if required, with the help of an authorized innovaphone
partner at its own cost (cf. item 5.2.).

The customer shall carefully review the aforementioned require-
ments to be met by the customer and shall make them available
to a sufficient extent and in accordance with the statutory and of-
ficial provisions and the state of the art. The customer shall en-
sure that innovaphone does not suffer any adverse effects from
the customer’s use of individual functionalities and, in particular,
due to the specific configuration.

The customer is responsible for complying with all the applicable
laws in its own state or country. The customer is prohibited from
using the myApps Cloud Service if this would violate local ap-
plicable law. The customer must therefore check the applicable
statutory provisions and official requirements accordingly.

The use of the myApps Cloud Service is subject to concluding
a data processing contract pursuant to Art. 28 (3) General Data
Protection Regulation (GDPR).

The customer may only use the services provided by innovapho-
ne under the myApps Cloud Service for the contractually agreed
purposes and in the contractually agreed scope. Specifically, the
computer and storage capacities that are provided may only be
used to operate rented innovaphone software products or soft-
ware licenses and may not be used as storage medium for third-
party products.

The customer shall export the data collected on the cloud plat-
form, including the configuration data, at regular intervals, in par-
ticular for data backup purposes. If the data on the innovaphone
systems needs to be restored, the customer shall transfer the
affected data again at no cost.

When installing and deploying the cloud platform, the customer
must, for IT security reasons (login and access control), activa-
te passwords without delay and the customer is responsible for
choosing and using secure passwords. The customer shall ma-
nage passwords carefully and keep them secret. Personal login
details must be changed without delay if the customer suspects
that unauthorized individuals know the login details.

For security reasons and in order to implement technical impro-
vements and keep up the myApps Cloud Service, innovaphone
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maintains permanent access to the customer’s platform. The
customer may not remove this access.

Planned Downtimes, Temporary and Permanent Suspen-
sion of the myApps Cloud Service, Right to Terminate for
Cause

Maintenance work and software support required to ensure the
security of network operations, the maintenance of network in-
tegrity, the interoperability of cloud services and data protection
(the security, confidentiality, availability, integrity and resilience
of the systems, networks, programmes, applications and data)
is carried out on a regular basis. Usually this does not lead to
impairment of the availability of the myApps Cloud Service or the
use of the services, but this cannot be excluded entirely. If longer
temporary suspensions or limitations of services are required,
innovaphone shall inform the customer of the type, extent and
duration of such impairment in advance (planned downtimes) to
the extent that this is reasonably possible and such notification
does not delay the removal of interruptions that have already
occurred. Any unavailability of the myApps Cloud Service due to
maintenance reduces the availability of the system uptime stated
by innovaphone accordingly (cf. item 6).

The myApps Cloud Service might be temporarily suspended if
the customer does not meet the minimum contractually agreed
amount of iISCs to be consumed per month for the rental of soft-
ware products or software licenses. innovaphone shall inform
the customer of the expected end of the term of the software ren-
tal contract and the amount of iSCs consumed in the installation
(PBX) and shall inform the customer in due time in writing or by
electronic communication via e-mail of not meeting the agreed
minimum amount of iSCs to be consumed. The customer thus
has the opportunity to activate the required amount of Software
Rental Licenses in the PBX. If the customer refuses to active
software products or Software Rental Licenses in the contractu-
ally agreed minimum amount of iSCs consumed, innovaphone
is entitled to temporarily suspend or block the myApps Cloud
Service or, if the circumstances in the individual case allow, to
terminate the entire myApps Cloud Service contract without no-
tice for cause.

The myApps Cloud Service might further be temporarily suspen-
ded if the customer culpably breaches any of its obligations pur-
suant to item 7 or other obligations under the contract for the my-
Apps Cloud Service and/or violates or has violated these Special
Provisions and/or applicable law, in particular by not enabling in-
novaphone’s permanent access to the cloud platform (item 7.8.).
If the customer makes the services available to third parties or
grants third parties access to the myApps Cloud Service using
its own customer account, the customer shall be liable for such
third parties’ breaches of obligations as if it had committed such
breaches itself.

The myApps Cloud Service might be permanently suspended if

a. the customer fails to activate the installation URL within a
period of 10 days after receipt thereof in its e-mail post box
pursuant to item 5.3.,

b. this is required due to legal or official requirements (e.g. in
case of violations of local laws),

c. this is required due to material changes to IT services by
innovaphone’s subcontractors, e.g. innovaphone’s cloud
provider, and continuation of the myApps Cloud Service is
thus not possible or cannot be reasonably expected of inno-
vaphone (product phase-out),

d. the contractual relationship to one of innovaphone’s subcon-
tractors, e.g. cloud providers, that are used by innovaphone
to render the myApps Cloud Service (hosting) and are of ma-
terial significance to rendering these services, is terminated,

e. the myApps Cloud Service poses material security risks,

the customer fails to meet the agreed minimum amount of

iSCs to be consumed for the rental of software products or

Software Rental Licenses and continues to do so despite an

e-mail reminder and a second request by innovaphone,

g. the customer culpably violates or has culpably violated obli-
gations pursuant to item 7 or other obligations under the
myApps Cloud Service contract and/or these Special Provi-
sions and/or applicable law and does not refrain from such
violation despite having received a corresponding written
request by in writing.

=h

innovaphone shall inform the customer of any suspension of the
cloud service as per items 8.2. to 8.4. without delay.

The reasons stated in item 8.4. for the permanent suspension of
the myApps Cloud Service also constitute justified grounds for
terminating the contract without notice for cause.
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1.

Any other provisions for blocking the myApps Cloud Service as
stipulated in these general terms and conditions shall remain un-
affected by the provisions above.

Rights of Use/Intellectual Property of Cloud Services

Based on these Special Provisions for the myApps Cloud Ser-
vice and subject to the limitations stipulated in these general
terms and conditions, innovaphone grants the customer the non-
exclusive and generally non-transferable right, limited in time to
the term of the contract for the myApps Cloud Service, to access
the myApps Cloud Service via the login details provided by inno-
vaphone and to use this service.

Save for the rights of use granted above, all (intellectual) pro-
perty rights to the myApps Cloud Service, including any and all
modifications and expansions, remain the sole (intellectual) pro-
perty of innovaphone and may only be used by the customer on
the basis of the contract for the myApps Cloud Service in the
manner described in these Special Provisions.

The rights to innovaphone software products and the granting
thereof is governed by the software rental contract and the Spe-
cial Provisions for Software Rental.

Granting Third Parties Use of the myApps Cloud Service or
the Cloud

The use of the myApps Cloud Service (through, for instance,
subletting or the temporary granting of use) by third parties (e.g.
the customer’s contract partners) is generally prohibited unless
a separate agreement was concluded with innovaphone in this
respect and such use constitutes admissible use of the cloud by
third parties (cf. the following item 10.2.).

Itis admissible to grant third parties the use of the myApps Cloud
Service if the customer is an authorized innovaphone partner,
i.e. a certified distributor or certified reseller. As such, authorized
innovaphone partners may grant third parties use of the myApps
Cloud Service, including the authorization to make the myApps
Cloud Service available to commercial end customers within the
meaning of Section 14 German Civil Code (BGB) and grant such
customers nonexclusive rights of use for the myApps Cloud Ser-
vice (admissible use of the cloud by third parties).

In case of admissible use of the cloud by third parties, the custo-
mer must ensure that

1) the fulfilment of the contractual obligations under the my-
Apps Cloud contract and these Special Provisions for the
myApps Cloud Service are not compromised; in this con-
text, the customer shall ensure in particular that the required
minimum amount of iSCs to be consumed for the rental of
software products or Software Rental Licenses is reached
and that the customer is able to enforce necessary rights
vis-a-vis its end customer like the temporary or permanent
blocking of the myApps Cloud Service as well as even ter-
mination of the myApps Cloud Service contract.

a data processing agreement pursuant to Art. 28 GDPR is
concluded with the third party whenever personal data is
processed on the controller’s instructions (e.g. in case of
remote access/maintenance work by the customer or inno-
vaphone).

2)

At innovaphone’s legitimate request, the customer is obliged to
disclose all contracts granting third parties use of the myApps
Cloud Service (Nutzungstberlassungsvereinbarung).

Customer’s Responsibility for User Content/Exemption
from Liability

The customer is responsible for all the activities that are carried
out on the cloud platform under its customer account (including
sub-accounts) and for all and any use of the myApps Cloud Ser-
vice by users such as employees or third parties to whom the
customer has made its access to the service available or has
granted access and for all liabilities and other consequences re-
sulting from such activities or types of use as if they were the
customer’s own activities.

The customer is further responsible for all the user content that
is posted via its customer account (including sub-accounts). The
customer is, in particular, solely responsible for the data it stores
on the platform. The customer is, in this respect, responsible for
managing the access by users and all the data-related settings
in the cloud.

It is the customer’s responsibility to take the necessary measu-
res to ensure the security of the platform’s contents as well as
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compliance with the laws and to protect the rights of third parties.
Note: The customer is liable for all use/activities carried out
under its access to the myApps Cloud Service.

The customer shall indemnify innovaphone against all and any
claims by third parties as well as against claims for damages
and/or reimbursement of costs (including, in particular, legal
fees) asserted against innovaphone by the customer or by third
parties to whom the customer granted use or access and which
were asserted on the grounds of the use of the myApps Cloud
Service, in particular on the basis of unlawful user content pos-
ted on the cloud platform.

Disruptions to the myApps Cloud Service and Customer’s
Warranty Rights/Reimbursement of iSCs

If the customer cannot use the myApps Cloud Service during
planned downtimes (cf. item 8.1. Maintenance & Care) and the
myApps Cloud Service services are limited or suspended, the
customer has no warranty claim.

Implied warranty for paid services: Defects are removed by
means of appropriate measures to be chosen by innovaphone.
The customer shall report disruptions and/or errors without de-
lay by initially contacting its innovaphone partner in charge. If
the troubleshooting is not successful and the defect cannot be
remedied or if the customer is an innovaphone partner, the cus-
tomer may contact innovaphone directly. If the use of the my-
Apps Cloud Service is not possible during times other than the
maximum admissible downtimes less maintenance and service
times (item 8) (e.g. because access to the myApps platform fails
for reasons for which innovaphone is responsible) innovaphone
shall reimburse the customer for the iSCs used for the software
Rental during the disruption or shall issue a credit note. By doing
s0, innovaphone fulfils the claim for unilateral reduction of the
agreed fee pursuant to Section 536 German Civil Code (BGB).
innovaphone assumes no liability for any further claims and con-
sequential costs beyond this scope.

Implied warranty for free services: All and any warranty claims
for free cloud services are excluded unless innovaphone fraudu-
lently concealed the defect.

Liability/Liability Limitations

General liability limitation: In case of intent or gross negligen-
ce, innovaphone’s liability is unlimited. In case of ordinary negli-
gence, liability is unlimited for injuries to life, limb or health. If in-
novaphone’s performance is behind schedule or if performance
has become impossible or if a material obligation has been vio-
lated, the liability for damage to property and pecuniary loss at-
tributable to this is limited to the foreseeable damage typical for
the contract. A material obligation is an obligation, the fulfilment
of which is essential to implementing the contract, the violation
of which endangers reaching the purpose of the contract and on
the observance of which the customer may regularly rely. Pro-
duct liability is not excluded.

Liability upon loss of data: The customer bears the risk of loss
of data. The customer shall ensure that the data is backed up
properly and shall make backup copies and copies of the data
at regular intervals (cf. item 7.6.). The customer may not use the
myApps Cloud Service as the only storage medium for important
data. In the case of loss of data, innovaphone shall be liable to
the extent that the damage would have occurred if the customer
had carried out proper data backup; the liability is thus limited to
the reconstruction efforts that would be required assuming the
customer had carried out proper data backup. The limitation to
the damage that would have occurred if the customer had car-
ried out proper data backup no longer applies to cases of ordi-
nary negligence if the customer cannot prove that it performed a
proper data backup immediately before the measure leading to
the data loss was implemented.

Items 13.1 and 13.2. shall apply mutatis mutandis to claims for
reimbursement of expenses and other liability claims.

Liability based on innovaphone’s fault as per Section 536 a Ger-
man Civil Code (BGB) for defects existing at the time of contract
conclusion is excluded. Otherwise, the provisions in item 13.1.
remain unaffected hereby.

Liability for content: innovaphone assumes no liability for con-
tent posted by the customer on the cloud platform or the installa-
tion. innovaphone does not review any contents.

Customer’s liability for security gaps when using SIP
trunks: The customer is liable for impairments to the myApps
Cloud Service and/or damages caused by security gaps in the
IT security of the SIP trunk suffered by either the customer itself,
third parties or innovaphone (e.g. in case of hacking attacks);

Version 1.1



14.

14.1.

14. 2.

14. 3.

14. 4.

14.5.

14.6.

14.7.

14.8.

14.9.

14.

15.

15.1.

15. 2.

15. 3.

the customer is responsible for proving that it is not responsible
for the impairment and/or the damage (reversal of the burden
of proof).

Confidentiality, Data Protection and Data Security

innovaphone does not acquire any rights to the data of the cus-
tomer or users (third parties) to whom the customer granted ac-
cess stores in connection with using the myApps Cloud Service.
innovaphone is obliged to keep the customer’s data in connec-
tion with the myApps Cloud Service confidential, even after the
termination of the contract, and undertakes to comply with the
applicable data privacy legislation, in particular the GDPR and
the German Federal Data Protection Act (BDSG). innovaphone
is entitled during the term of the myApps Cloud Service to use
the data on the customer’s instructions in accordance with the
contract. Following termination of the contract, innovaphone is
no longer entitled to use the data and the data will thus be erased
in accordance with the provision in item 15.6.

innovaphone shall ensure that the technical and organizational
measures as per Art. 32 GDPR are in place. The cloud provi-
ders that innovaphone subcontracts to render IT services for the
myApps Cloud Service are contractually obliged to implement
state-of-the-art security measures in the cloud.

In case of significant security risks, innovaphone may tempo-
rarily or permanently suspend access to the myApps platform
(blocking). innovaphone shall inform the customer without delay
about any such suspension. The permanent suspension of the
service constitutes grounds for terminating the myApps Cloud
Service for cause.

The customer is considered the controller under data privacy law
with respect to the processing of personal data. It is at the sole
discretion and responsibility of the customer whether and to what
extent third parties input or access data.

If the customer processes personal data when using the myApps
Cloud Service (e.g. in case of data export from the myApps cloud
platform for backup purposes) outside of the EU/European Eco-
nomic Area (EEA), for example in the USA, the customer must
ensure that such transmission of data is admissible at the place
where the service is used or where subscribers to a myApps
Cloud Service session are located (data transfer to third count-
ries).

The customer must observe legal and regulatory provisions re-
garding the recording of calls, for instance when using rented
software products; if applicable, the customer must inform sub-
scribers to a recorded call or a video session that such session is
recorded and, if required, must obtain the subscribers’ consent.

A data processing contract pursuant to Art. 28 (3) GDPR must be
concluded to cover innovaphone’s processing of personal data
on the customer’s instructions (e.g. in connection with mainte-
nance of the myApps Cloud Service).

Note: The use of the myApps Cloud Service cannot be acti-
vated unless a legally valid data processing agreement has
been concluded.

In the event that the customer is acting on the basis of a power
of attorney (e.g. representing a customer), such power of attor-
ney must include the authorization to conclude a data processing
contract pursuant to Art. 28 (3) GDPR. Otherwise it is not possib-
le to conclude a legally valid data processing contract.

If the use of the myApps Cloud Service is granted to third parties
in an admissible way (cf. item 10) the customer must conclude
a data processing contract pursuant to Art. 28 (3) GDPR with
the users and must disclose that, as the cloud service provider,
innovaphone processes data on behalf of the controller.

. In the event that the parties have already concluded a data pro-

cessing contract before concluding the aforementioned data pro-
cessing contract (e.g. in the partner contract or as an annex to
a support agreement), such older data processing contract shall
be (ex nunc) replaced with the new data processing contract as
soon as the latter comes into effect (thereby cancelling all con-
tracts with an older date).

Term of the Contract and Termination

The contract is concluded for an indefinite period of time and
commences as soon as innovaphone makes the services avai-
lable.

The customer may terminate the myApps Cloud Service contract
at any time by giving notice, with such termination taking effect
on the following day.

innovaphone is entitled to terminate the myApps Cloud Service
contract with a notice period of two (2) months to the end of the
month.
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Termination for cause is also possible at any time in accordance
with the statutory provisions. Good cause for extraordinary termi-
nation by innovaphone is in particular deemed to exist if

» the customer violates the essential contractual obligations
that are incumbent upon it under the myApps Cloud Service
contract and does not refrain from such violation despite a
written warning or does not immediately eliminate conse-
quences of contract violations that have already occurred
and thereby violates the rights of innovaphone to a more
than insignificant extent;

« permanent suspension of the myApps Cloud Service is re-
quired for the reasons stated in these Special Provisions for
the myApps Cloud Service and, in particular, if the customer
has, despite an e-mail reminder, not ensured that the agreed
minimum amount of iSCs to be consumed for renting soft-
ware products or licenses is met.

Notice of termination can be given in writing (e.g. by letter or
e-mail).

After terminating the myApps Cloud Service, the customer has
the opportunity to download its data. This option to download
data is available to the customer for up to five (5) days after
the termination becomes effective. After the end of this period,
innovaphone is entitled to delete the installation with all the data
the customer or third parties (e.g. in case of admissible use of
the cloud by third parties) has (still) stored on the cloud platform.
The rights to use the platform or the myApps Cloud Service and
any other services (e.g. client software) end upon contract termi-
nation. The customer must ensure at its own cost that it provides
sufficient memory/storage capacities (e.g. on its own servers
or via third party providers) for operating the PBX with rented
innovaphone software products, if applicable. The customer
account, which serves in particular to manage the customer’s
iSCs, remains unaffected by the deletion of the cloud installation.
However, the iSCs cannot be transferred to another customer
account. The same applies to the software rental contract that
remains unaffected by the termination of the myApps Cloud Ser-
vice contract.

Import/Export Compliance

The customer shall be responsible for observing the import and
export regulations applicable to deliveries or services, in particu-
lar those of the United States of America. In the case of cross-
border delivery or service, the customer shall bear any customs
duties, fees and other charges incurred. The customer shall be
responsible for handling legal or official procedures in connec-
tion with the cross-border delivery or service under the myApps
Cloud Service.

Applicable Law, Place of Jurisdiction

These Special Provisions for the myApps Cloud Service and the
underlying contract are subject to German law, excluding the
UN Convention on Contracts for the International Sale of Goods
(CISG).

Place of performance for deliveries and services in connection
with the myApps Cloud Service and the place of subsequent per-
formance is Stuttgart.

Side agreements, amendments or supplements to these Special
Provisions for the myApps Cloud Service require the signature
of both parties or their authorized legal representatives to be ef-
fective. The same applies to any modification of this written form
requirement.

The place of jurisdiction for all and any disputes arising from or
in connection with the myApps Cloud Service is Stuttgart. Any
exclusive place of jurisdiction takes priority.

Contract Language; German Language Prevails

These Special Provisions and the contract for the myApps Cloud
Service were prepared in German. If the Special Provisions and
the contract for the myApps Cloud Service are translated into
other languages and provided to the customer, the German ver-
sion shall prevail if there are any discrepancies between the dif-
ferent language versions.

Partial Invalidity/Severability Clause

If individual provisions in these Special Provisions or the contract
for the myApps Cloud Service are or become invalid, void or
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unenforceable, the validity of the remaining provisions in these
Special Provisions or the contract for the myApps Cloud Service
shall remain unaffected. The parties agree that in such a case,
the provision shall apply that is closest to expressing the inten-
ded economic purpose of the invalid, void or unenforceable pro-
vision. The above provision shall apply mutatis mutandis if these
Special Provisions or the contract for the myApps Cloud Service
should fail to cover a specific aspect.

K. Special Provisions for Data Processing as per Article
28 GDPR

2.1.

2.2.

2.3.

2.4.

2.5.

2.6.

4.1.

Contracting Parties

The contracting parties are innovaphone AG (hereinafter refer-
red to as “innovaphone”) and the Customer, who is the controller
in terms of Art. 4 (7) GDPR.

Scope of Application and Subject Matter of the Contract

These Special Provisions for Data Processing and its Annex are
applicable to the contracts between innovaphone and the Cus-
tomer and become an integral part thereof if and to the extent
that innovaphone processes the Customer’s personal data when
rendering the services (e.g. in case of services under the my-
Apps Cloud Service or maintenance and/or support services or
services in connection with training courses and online training)
and if the GDPR and, if applicable, additional data privacy laws
are applicable.

The subject matter of the contract is to specify the rights and
obligation of the controller (hereinafter “Customer”) and the pro-
cessor (hereinafter “innovaphone”) whenever personal data is
processed by innovaphone on behalf of the Customer within the
meaning of the applicable data privacy legislation when rende-
ring services on the basis of a contract and the applicable Ge-
neral Terms and Conditions as amended (GTC), e.g. for the my-
Apps Cloud Service. The agreement applies mutatis mutandis to
remote services (remote access) and/or maintenance performed
in connection with such services whenever it cannot be excluded
that access to personal data might be obtained.

The legal grounds, subject matter and duration of the processing,
the nature and purpose of the processing, the type of personal
data and categories of data subjects are set out in the respective
contract and the GTC (Special Provisions for the myApps Cloud-
Service) and these Special Provisions for Data Processing.

The Customer’s general terms and conditions do not form part
of the contractual agreement between the contracting parties un-
less otherwise confirmed in writing by innovaphone.

The data processing agreement shall not become binding until
confirmed in writing by innovaphone. If the contract is conclu-
ded by means of an electronic legal transaction, the Customer
makes an electronic offer to conclude a contract by clicking the
confirmation button (legally binding declaration) and furthermore
accepts these Special Provisions for Data Processing.

The Customer receives the electronically concluded data pro-
cessing agreement from innovaphone either by e-mail to the
e-mail address specified by the Customer or via its Customer
account in the innovaphone portal.

Contract Duration/Term of the Data Processing Agreement

The term of the data processing agreement is governed by the
duration of the underlying contract (e.g. contract concerning the
myApps Cloud-Service) and ends at the latest when innovapho-
ne actually ceases rendering the services.

Customer’s/Controller’s Rights and Obligations

In its capacity as the controller within the meaning of Art. 4 (7)
GDPR, the Customer is solely responsible for complying with the
statutory provisions under data privacy laws, including in par-
ticular the lawfulness of data transmission and the lawfulness
of processing. The Customer is thus responsible for assessing
the reliability of the processor and for verifying the lawfulness of
processing and for observing the rights of the data subjects. In
its area of responsibility, the Customer shall ensure that the le-
gally prescribed requirements are met so that innovaphone can
render the agreed services without violating any legal provisions.
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4.2.

5.1.

5. 2.

5.3.

5. 4.

5. 5.

5.6.

5.7.

5.8.

5.9.

6.1.

6.2.

Furthermore, the Customer shall inform innovaphone without
delay if it identifies errors or irregularities when reviewing the
processing performed by innovaphone.

innovaphone’s Obligations as the Processor

Unless an exception as specified in Art.28 (3) point (a) GDPR ap-
plies, innovaphone may only process personal data on the Cus-
tomer’s documented instructions. innovaphone shall inform the
Customer without delay if, in its opinion, an instruction violates
applicable law. innovaphone may suspend the implementation
of such instruction until it has been either confirmed or amended
by the Customer.

innovaphone shall organize its internal business operations wit-
hin its own area of responsibility in such a way that they meet the
special requirements under data privacy law. innovaphone shall
implement technical and organizational measures that meet the
requirements of the General Data Protection Regulation (Art. 32
GDPR) to ensure that the Customer’s data is adequately protec-
ted. innovaphone shall implement technical and organizational
measures that ensure the ongoing confidentiality, integrity, avai-
lability and resilience of processing systems and services.

The measures that are currently considered to be adequate
(“TOM”) are specified in the Annex to these Special Provisions
for Data Processing. The Customer has evaluated innovapho-
ne’s technical and organizational measures on the basis of the
actual data processing procedures to establish whether they pro-
vide an adequate level of protection and has accepted them as
being adequate. innovaphone reserves the right to change the
IT security measures in place, but must ensure that the level of
protection does not fall below the adequate level of protection
in place at the time the contract was concluded. innovaphone
warrants that it will meet its obligations under Art.

32 (1) point (d) GDPR to establish a process for regularly tes-
ting, assessing and evaluating the effectiveness of technical and
organizational measures for ensuring the security of the proces-
sing.

innovaphone shall use reasonable endeavours to support the
Customer in meeting the requests and rights of data subjects
pursuant to Chapter Ill GDPR and in fulfilling the obligations as
per Art. 33 to 36 GDPR.

innovaphone warrants that employees and other persons wor-
king for innovaphone and involved in the processing of the Cus-
tomer’s data are prohibited from processing such data in any
other way than on the Customer’s instructions. innovaphone
further warrants that the persons authorized to process the per-
sonal data have committed themselves to confidentiality or are
under an appropriate statutory obligation of confidentiality. The
confidentiality/secrecy obligation shall continue to be in force
even after the order has been completed or the services are no
longer rendered.

The processing and use of data shall take place exclusively on
the territory of the Federal Republic of Germany, a member state
of the European Union or another signatory state to the Agree-
ment on the European Economic Area. Any transfer to a third
country requires the Customer’s prior consent and shall take
place only if the special conditions laid down in Art. 44 et seqq.
GDPR are complied with. 44 et seq.

innovaphone shall designate a data protection officer if this is
required under applicable Union law or the applicable law of
a member state to which innovaphone is subject. The contact
details of the data protection officer are available for inspection
in the privacy policy on the innovaphone website (Art. 13, 14
GDPR).

In the event that a data subject asserts claims against the Cus-
tomer under Art. 82 GDPR, innovaphone undertakes to use rea-
sonable endeavours to support the Customer in refuting such
claims.

Erasure and Return of Data

innovaphone shall rectify or erase any personal data that is no
longer needed if the Customer instructs it do to so and this is
covered by the scope of instructions.

Personal data shall be erased at the latest once the order has
been completed. The Customer is responsible for ensuring that
the required data backups are performed. The Customer shall
furthermore export data in a timely manner, especially if there is
a statutory obligation to store data and/or retain it for a specific
period.
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10.

10. 1.

10. 2.

1.

Requests by Data Subjects

Whenever data subjects address innovaphone with requests to
rectify or erase data or to provide information on a data sub-
ject’s personal data, innovaphone shall refer such data subjects
to the Customer. innovaphone shall pass on the requests of data
subjects to the Customer without delay and shall use reasona-
ble endeavours to support the Customer in complying with the
requests as per Chapter Il GDPR (Rights of the data subjects).

Obligations to Demonstrate and Monitor

At the customer’s request, innovaphone shall make available to
the Customer all information necessary to demonstrate compli-
ance with the obligations laid down in Art. 28 GDPR and shall
allow for and contribute to audits, including inspections, conduc-
ted by the Customer or another auditor mandated by the Cus-
tomer.

innovaphone shall inform the Customer without delay whenever
it becomes aware of any personal data breaches with respect
to the Customer’s data or if, in its opinion, an instruction by the
Customer infringes the GDPR or other Union or member state
data protection provisions. innovaphone shall take the neces-
sary measures to secure the data and to mitigate the potential
damage suffered by the data subjects and shall consult with the
Customer on such measures without delay.

If inspections by the Customer or another auditor mandated by
the Customer are required in individual cases, such inspections
shall be conducted during the usual business hours without inter-
ruptions to the business operations and are subject to prior noti-
ce with a reasonable notice period. innovaphone may subject its
approval of such inspection to the prior notice with a reasonable
notice period and the execution of a non-disclosure agreement
regarding its internal business data. If there is a competitive re-
lationship between the auditor mandated by the Customer and
innovaphone, innovaphone may object to such auditor being
mandated.

Subcontractors/Engaging Another Processor

The provisions in Art. 28 (4) Sentence 1 GDPR shall apply whe-
never subcontractors are involved as another processor. In this
case, the same data protection obligations as set out in the data
processing agreement or these Special Provisions for Data Pro-
cessing shall be imposed on that other processor by way of a
contract or other legal act under Union or Member State law.
The Annex to these Special Provisions for Data Processing in-
cludes a list of other processors involved by innovaphone.

The Customer grants innovaphone its general consent to invol-
ving other processors. innovaphone shall inform the Customer
whenever new processors are involved and/or processors are
replaced. The Customer may object to them within a period of 14
days after receiving the natification. If the Customer fails to ob-
ject, the (new) subcontractor is deemed to have been approved.

Liability/Indemnification

The Customer warrants that the obligations in connection with
the processing of personal data as stipulated in the applicable
and relevant statutory provisions are implemented in its area of
responsibility.

In the event that third parties assert claims against innovaphone
on the grounds of the violation of data privacy provisions that
are based on the Customer’s violation of data privacy provisions
and/or provisions in this contract, the Customer shall bear all the
cost, including legal costs, i.e. the cost of defense in extrajudicial
proceedings, a legal dispute and/or administrative proceedings
and shall indemnify innovaphone against all claims at first re-
quest. All other aspects of contractual liability limitations agreed
for the benefit of innovaphone (e.g. as per the General Terms
and Conditions) shall remain unaffected thereby.

Applicable Law, Place of Jurisdiction

These Special Provisions for Data Processing and the under-
lying data processing agreements are subject to German law,
excluding the UN Convention on Contracts for the International
Sale of Goods (CISG).

The place of performance for deliveries and services and the
place of subsequent performance is Stuttgart.

Side agreements, amendments or supplements to these Spe-

12.

13.

1.

cial Provisions for Data Processing require the signature of both
parties or their authorized legal representatives to be effective.
The same applies to any modification of this written form requi-
rement.

The place of jurisdiction for all and any disputes arising from or
in connection with data processing on behalf of the controller is
Stuttgart. Any exclusive place of jurisdiction takes priority

Contract Language; German Language Prevails

These Special Provisions for Data Processing were prepared in
German. If the Special Provisions for Data Processing are trans-
lated into other languages and provided to the Customer, the
German version shall prevail if there are any discrepancies bet-
ween the different language versions.

Partial Invalidity/Severability Clause

If individual provisions in these Special Provisions for Data Pro-
cessing are or become invalid, void or unenforceable, the validity
of the remaining provisions in these Special Provisions for Data
Processing shall remain unaffected. The parties agree that in
such a case, the provision shall apply that is closest to expres-
sing the intended economic purpose of the invalid, void or un-
enforceable provision. The above provision shall apply mutatis
mutandis if these Special Provisions for Data Processing should
fail to cover a specific aspect.

Annex to Special Provisions for Data Processing as per
Article 28 GDPR

Detailed Data Processing Information

a. Information on the “Categories of Processing”:

» Services in the scope of the myApps Cloud Service and the
operation of the PBX (telephone system) and the communi-
cations environment in the cloud

» Support services in connection with the PBX (telephone sys-
tem) and the Customer’s myApps communications environ-
ment (remote or on premise)

* Maintenance services rendered in connection with hardware
maintenance/RMA

« Services in connection with partner or end customer certifi-
cation and qualification (through platforms)

b. Categories of Data Subjects:

« Subscribers to the controller’s telephone system/communi-
cations environment

« External third parties in their capacity as the controller’s PBX
(telephone system) administrator

« External third parties to whom services are rendered (RMA,
hardware maintenance and support)

« External third parties that receive training courses

c. Personal Data in Question:

* Contact and location data of subscribers to the telephone
system/communications environment and external third par-
ties in their capacity as the controller’s system administrator

» Personal log data (e.g. user name/user ID, IP address)

» Data from recorded messages/calls (e.g. voice mail) or au-
dio messages (e.g. chat messages)

» Contact data of parties to whom services are rendered (e.g.
telephone number, name, e-mail, etc.)

» Data on the qualifications of training course participants

d. Special Categories of Personal Data:

*  None

Access to Personal Data
innovaphone enables the Customer to use the PBX (telephone

system) and communications environment in the cloud or to use
platforms (e.g. for training courses). In this context, innovaphone
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processes Customer-related personal data in its capacity as a
(hosting) provider and renders services on the basis of separate
agreements in the field of support, maintenance/remote mainte-
nance/IT error analysis in case of disruptions and, if applicable,
hardware diagnosis by means of remote access to hardware pro-
ducts (like end devices, routers, gateways) and training courses.

The following is additionally agreed:

* Inspections, support and maintenance of the innovaphone
components held by the Customer are, following prior re-
quest and approval, performed by the Customer’s corre-
sponding beneficiary.

* innovaphone shall inform the controller of upcoming inspec-
tions and maintenance before the work commences.

* Upon the controller’s request, innovaphone shall inform the
controller which work will be performed when and by which
employees and what identification and authentication these
persons will present to the controller.

* innovaphone shall use the access rights it has been granted
in such a way, also with respect to the time line, as is requi-
red to properly carry out the maintenance and inspections it
has been mandated to do.

Services/Contract Purpose

Provision of a PBX (telephone system) and communications en-
vironment in the cloud in accordance with the contract and the
GTC, e.g. myApps Cloud Service and services on the basis of
contracts in the field of maintenance/remote maintenance/IT er-
ror analysis and support and training courses.

Place of Processing

Germany and locations in the EU/AAE (no third countries).

Technical and Organizational Security Measures

The following measures are agreed with respect to the proces-
sor’s collection and/or processing of personal data on the con-
troller’s behalf:

a. Confidentiality (Art. 32 (1) point (b) GDPR)

» Entrance Control

No unauthorized entry to data processing systems, e.g.
magnet or chip cards, keys, electric door openers, security
guards or gate keeper, alarm system, video surveillance.

» Data Access Control

No unauthorized use of the system, e.g. (secure) passwords,
automatic blocking mechanisms, two factor authentication if
required, encrypted data carriers.

» Data Manipulation Control

No authorized reading, copying, modifying or deleting wit-
hin the system, e.g. authorization concepts and data access
rights on a need-to-know basis, logging of data access.

» Separation Control

Separate processing of data that are collected for different
purposes, e.g. multi-client capability,

» Pseudonymization and Encryption (Art. 32 (1) point (a)
GDPR; Art. 25 (1) GDPR) as far as this is required to main-
tain an adequate level of protection in view of the risks in-
volved

b. Integrity (Art. 32 (1) point (b) GDPR)

* Transfer Control

No unauthorized reading, copying, modifying or deleting du-
ring electronic transfer or transport, e. g. encryption, virtual
private networks (VPN),

traceability whether and by whom personal data was ent-
ered, modified or deleted in the data processing systems,
e.g. logs, document management.
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c. Availability and Resilience (Art. 32 (1) point (b) GDPR)

* Availability control

Protection against accidental or intentional destruction or
loss, e.g. backup strategy (online/offline; on site/off site),
uninterrupted power supply, virus protection, firewalls, repor-
ting channels and emergency plans.

« Ability to restore the availability and access in a timely man-
ner (Art. 32 (1) point (c) GDPR)

d. Process for Regularly Testing, Assessing and Evaluating the
Effectiveness (Art. 32 (1) (d) GDPR; Art. 25 (1) GDPR)

Data protection management

Incident response management

Data protection by default (Art. 25 (2) GDPR)
Job control

No data processing within the meaning of Art. 28 GDPR wit-
hout the corresponding instructions by the client, e.g. unam-
bigious contract design, formalized job management, strict
supplier selection, vetting duty, follow-up inspections.

e o o o

Documentation by innovaphone

innovaphone reserves the right to document the satisfactory
fulfilment of its obligations under the contractual conditions, in
particular the implementation of the technical and organizational
measures (item 5) and measures that refer not only to the job at
hand, by presenting one of the following documents:

» Compliance with approved rules of conduct

* Recent audits, reports or extracts from reports prepared by
independent organs (e.g. auditors, internal auditors);

« Adequate certification obtained in an IT security or data pro-
tection audit; declaration by the processor.

Approved Subcontractors
innovaphone is entitled to involve subcontractors in rendering its

services. This information is available on the innovaphone web-
site.
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